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Presentation Notes
Mention that these are different from WTO because of investor-state dispute settlement.


32 Existing Agreements Between TPP Countries
(solid line = BIT, dashed line = FTA)
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Presenter
Presentation Notes
13 are BITs and 19 are broader FTAs

Have had to update this several times already so hoping no more countries join – although there are rumors Korea wants to. 


Spectrum of Approaches to Capital

Flow Management Measures
(CFMs)

p—



1. Capital account liberalization is encouraged,
but the agreement defers to national laws.

Agreements between TPP countries: 12

(Malaysia BITs with Chile, Peru, and Vietnam;
Singapore BITs with Peru and Vietnam; Chile BITs
with New Zealand, Peru, and Vietnam; Australia-
Chile FTA; Australia-Vietham BIT; Canada-Chile
and Japan-Chile BITs.)

__ Other: Brunei-China BIT
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Not surprising for Malaysia and Chile.  

Some of these refer to specific existing laws. But what if you don’t have existing laws or you want to change them?  There can be a gray area there.  

 


2. CFMs are prohibited, but there is no
Investor-state dispute settlement.

» Agreements between TPP countries: 3
(Australia FTAs with New Zealand,* Malaysia,* and
the United States.)

*also include a safeguard
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Presentation Notes
This would really reduce the possibility of cases related to capital account regulations because often they’re adopted in a crisis situation and governments would likely be unwilling to increase the pressure by filing a case – could be a diplomatic issue. 



3. CFMs are prohibited, but there is a
safeguard for times of crisis.

Agreements between TPP countries: 18

» Falrly standard in agreements among TPP
countries except the United States.

» No safeguards in U.S. FTAs and BITs since the
1994 NAFTA.
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Most common approach. 

US FTAs and BITs since NAFTA do NOT have a BOP safeguard. 

This means that if Iceland had had a BIT with the US, they would have to apply capital controls in a discriminatory way (not on U.S. investors but only on those from other countries).  This would’ve obviously made the IMF assistance to that country less effective. 



4. CFMs are prohibited, but there are special
dispute procedures related to certain types of
CFMs. Foreign investors have to wait a bit

longer before filing claims and have some
limits on compensation.

Agreements between TPP countries: 3
(U.S. FTAs with Singapore, Chile, Peru)




5. CFMs are prohibited, with no exceptions
for crises. Extremely broad coverage,

including derivatives and other portfolio
investments.

Agreements between TPP countries: O

Other: 2012 U.S. Model BIT, CAFTA-DR
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This is where Obama administration would like to go in TPP. 

Gallagher and I have raised concerns since on advisory comm in 2009.  One response: CFMs not needed.  Won’t go into that because IMF has thoroughly reviewed this issue and concluded that CFMs are a legitimate part of the policy toolbox.  


» US Model BIT Article 20

» Governments “shall not be prevented from adopting or
maintaining measures relating to financial services for
prudential reasons.”




Limits of the Prudential Exception

Self-cancelling 2" sentence:

» Where such measures do not conform with the
provisions of this Treaty, they shall not be used

as a means of avoiding the Party’s commitments
or obligations under this Treaty.
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Only reason you’d need a prudential measures exception is if you wanted to take an action that violated other obligations in the treaty, such as the “free transfers” provisions that are standard in most treaties that require governments to permit all transfers relating to a covered investment to be made freely and without delay into and out of its territory

Arbitrator said he didn’t know how to interpret. 


Narrow definition of “prudential”

» The term “prudential reasons” includes the
maintenance of the safety, soundness, integrity,
or financial responsibility of individual financial
Institutions

(footnote 18, US Model BIT)
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Prudential exception in 2012 US model BIT: article 20: Financial Services
1. Notwithstanding any other provision of this Treaty, a Party shall not be prevented from adopting or maintaining measures relating to financial services for prudential reasons, including for the protection of investors, depositors, policy holders, or persons to whom a fiduciary duty is owed by a financial services supplier, or to ensure the integrity and stability of the financial system.18 Where such measures do not conform with the provisions of this Treaty, they shall not be used as a means of avoiding the Party’s commitments or obligations under this Treaty.
2. (a) Nothing in this Treaty applies to non-discriminatory measures of general application taken by any public entity in pursuit of monetary and related credit 
policies or exchange rate policies. This paragraph shall not affect a Party’s obligations under Article 7 [Transfers] or Article 8 [Performance Requirements].19
(b) For purposes of this paragraph, “public entity” means a central bank or monetary 
authority of a Party.
Footnote #18: It is understood that the term “prudential reasons” includes the maintenance of the safety, soundness, integrity, or financial responsibility of individual financial institutions, as well as the maintenance of the safety and financial and operational integrity of payment and clearing systems.


What about the taxation exemption?

» Expropriation provisions still apply to all taxation
measures. Even indirect expropriation is only allowed if
It is carried out in a nondiscriminatory manner and with
adequate compensation.

» Foreign investors could still file a claim for compensation
by arguing that a tax-based CFM was discriminatory —
especially If the tax is on the basis of residency.
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On the taxes, US treaties defer to a national tax system.  So, if you are simply doing a withholding tax on inflows or a tax on bond purchases you squeak through. This is good because tax related measures are usually also subject to criminal law domestically, so home countries can actually jail firms that try and evade the controls.  Unfortunately however, South Korea FTA with US limits that provision to make it apply only to situations which do not violate NT.  This stinks because many controls discriminate at the basis of residency ( I paste way below here).  Thus far the annex in SKORUS is the best we have, carving out SKORUS' controls legislation.  That too has limits for NT.  Though, SKOR used controls that were in clear violation and there wasn't a case (same with Peru, we should keep that quiet).

US Model BIT: Article 21: Taxation 

1. Except as provided in this Article, nothing in Section A shall impose obligations with respect 
to taxation measures. 
 
2. Article 6 [Expropriation] shall apply to all taxation measures, except that a claimant that 
asserts that a taxation measure involves an expropriation may submit a claim to arbitration under 
Section B only if: 
 
(a) the claimant has first referred to the competent tax authorities21 of both Parties in 
writing the issue of whether that taxation measure involves an expropriation; and 
 
(b) within 180 days after the date of such referral, the competent tax authorities of 
both Parties fail to agree that the taxation measure is not an expropriation.


Hot Money a Hot Issue in TPP

Leaked Investment Chapter Draft Shows
Resistance to U.S. Model




Relevant Provisions in the Draft:

1. A balance of payments safequard

2. An exemption for Chile’s regulations on capital
Inflows

3. Allows governments to require domestic review
before claims go to international tribunals

4. An exemption for Australia from investor-state
dispute settlement

B - ALL ARE IN BRACKETS, MEANING NO CONSENSUS --
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On June 13, 2012, a draft investment chapter of the TPP was leaked to the public. 

Reports are that this continues to be a sticking point.  So good time to put forward ideas on what would be an ideal approach. 


Reform options:

1.  Exclude short-term financial instruments from
covered investments.

2. Remove Investor-state dispute settlement.

3. Expand prudential measures exception to cover
“macroprudential” measures and remove “self-
canceling” language.

4. Strong balance of payments safequard (no
“necessity test” and allow for the need for longer-
term measures that may have discriminatory

Impacts).

For a detailed paper based on this
presentation, see:
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Why allow private foreign investors to undermine this global dialogue?  

Could be done in combination. 

Longer-term measures – Iceland’s controls on outflows still in place after five years.  Brazil had measures on inflows in place for longer than would be considered temporary. 

Encouraged by fresh thinking and vibrant debate here at the IMF and would encourage you all to help build on that to bring fresh thinking into the trade arena. 



http://bit.ly/1hfI9L6
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