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PREFACE

The G-24 Discussion Paper Series is a collection of research papers prepared
under the UNCTAD Project of Technical Support to the Intergovernmental Group of
Twenty-Four on International Monetary Affairs (G-24). The G-24 was established in
1971 with aview to increase the analytical capacity and the negotiating strength of the
developing countries in discussions and negotiations in the international financial
ingtitutions. The G-24 is the only formal developing-country grouping within the IMF
and the World Bank. Its meetings are open to al developing countries.

The G-24 Project, which is administered by UNCTAD’s Macroeconomic and
Development Policies Branch, aims at enhancing the understanding of policy makersin
developing countries of the complex issues in the international monetary and financial
system, and at raising the awareness outsi de devel oping countriesfor the need to introduce
adevelopment dimension into the discussion of international financial and institutional
reform.

Theresearch carried out under the project is coordinated by Professor Dani Rodrik,
John F. Kennedy School of Government, Harvard University. The research papers are
discussed among expertsand policy makersat the meetings of the G-24 Technical Group,
and provideinputsto the meetings of the G-24 Ministersand Deputiesintheir preparations
for negotiations and discussions in the framework of the IMF's International Monetary
and Financial Committee (formerly Interim Committee) and the Joint IMF/IBRD
Development Committee, aswell asin other forums. Previously, the research papersfor
the G-24 were published by UNCTAD in the collection International Monetary and
Financial Issues for the 1990s. Between 1992 and 1999 more than 80 papers were
publishedin 11 volumesof thiscollection, covering awide range of monetary and financial
issues of mgjor interest to devel oping countries. Since the beginning of 2000 the studies
are published jointly by UNCTAD and the Center for International Development at
Harvard University in the G-24 Discussion Paper Series.

The Project of Technical Support to the G-24 receives generous financial support
from the International Development Research Centre of Canada and the Governments of
Denmark and the Netherlands, as well as contributions from the countries participating
in the meetings of the G-24.
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Abstract

Written prior to the WTO conference in Seattle, this paper identifies negotiating strategies
and areas of benefits froma new multilateral round of trade negotiationsfor devel oping countries.
Although the attempts to launch a round at Seattle failed, the strategy outlined in the paper
remains relevant, should fresh efforts be made to launch a round.

From the viewpoint of overall strategy, developing countries should limit the agenda for a
new round to the built-in Uruguay Round (UR), agenda plus trade liberalization in industrial
goods. From the long-run perspective, they need to commit substantial human and financial
resources to the creation of native research and negotiating capacity on WTO-related issues.

The areas covered in the paper include trade liberalization, multilateral agreement on
investment, dispute settlement, anti-dumping, and labour and environmental standards. Expected
benefitsfromliberalization in industrial productsto developing countries justify their inclusion
in the new round, even though they are not a part of the UR built-in agenda. In agriculture,
developing countries must watch out against the proliferation of sanitary and phytosanitary
(SPS) measures, which threaten to turn into the most important barrier against their agricultural
exports asthis sector isliberalized. On electronic commerce, a key objective should beto classify
it astrade in services. Developing countries should then seek the liberalization of services by
developed countriesin sectorsin which they can export services electronically.

There is an acute need to improve the access of developing countries to the legal and
professional services necessary to get a fair hearing in the Dispute Settlement Body. Devel oped
countries have substantial in-house resource to devote to disputes which developing countries
lack. In the short run, this asymmetry must be corrected by the provision of resources that allow
developing countries to hire private legal experts. In the long run, developing countries must
develop their own in-house expertise.

Timeisnot yet ripe for a multilateral agreement on investment. Should devel oped countries
nevertheless insist upon it, its scope should be limited to direct foreign investment. Even then,
developing countries should insist on a parallel agreement on the movement of natural persons.
On other non-trade agenda issues, labour standards should be taken out of the WTO and
delegated to the International Labour Organization. Likewise, most of the environmental agenda
should be delegated to the United Nations Environmental Protection Agency.
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THE MILLENNIUM ROUND AND DEVELOPING
COUNTRIES: NEGOTIATING STRATEGIES
AND AREASOF BENEFITS

Arvind Panagariya

. Introduction

The Uruguay Round Agreement, which led to
the creation of the World Trade Organization (WTO),
stipulates that the member countries launch around
of negotiationsfor trade liberalization in agriculture
and services beginning 1 January 2000. With that
date approaching, WTO members are now seriously
discussing the possibility of a“Millennium Round”
of multilateral trade negotiations (MTNSs). The next
WTO Ministerial, to be held in Seattle at the end of
November 1999, is likely to launch this round.

Prior to the Uruguay Round (UR), developing
countries had not participated actively in multilateral
negotiations. Virtually al liberalization commitments
in the Kennedy and Tokyo Rounds were made by
developed countries. On the one hand, thisfact gave
developing countries a “free ride” since, under the
most favoured nation (MFN) rule of the General
Agreement on Tariffsand Trade (GATT), atariff re-
duction granted to onetrading partner must be granted
to adl GATT members. But, on the other hand, it en-
couraged devel oped countriesto |eave the sectors of
greatest interest to developing countries out of the
negotiations. Indeed, they were able to protect tex-
tiles and clothing, the sector in which developing
countries have the greatest export potential, viathe
abominable, GATT-sanctioned Multi-fibre Agree-

ment (MFA). The MFA wasnot only protectionist, it
was entirely against the spirit of the GATT. It allowed
the United States, the European Union and a few
other devel oped countriesto use quantitative restric-
tions, which effectively violated Article X1; through
country-specific quotas, it also introduced discrimi-
nation across trading partners, thus, effectively
violating Articlel.

All thischanged in the UR, however. Develop-
ing countries participated actively in this MTN,
accepting the GATT tariff bindings on alarge scale
for the first time. Whereas they had generally re-
frained from signing various plurilateral agreements
negotiated by devel oped countries during the Tokyo
Round, they signed the Uruguay Round Agreement
inits entirety. This even included the Agreement on
Trade-Related Intellectua Property Rights (TRIPS)
that, taken by itself, was detrimental to their interests
but was, nevertheless, a necessary cost of obtaining
concessions in other areas, most notably, the Agree-
ment on Textiles and Clothing, which promises to
dismantle the highly distortionary MFA regime.

With the Seattle Ministerial meting approach-
ing, developing countries must consider possible
strategies to maximize benefits from the negotiating
round that this meeting is likely to launch. In the
present paper, | make a modest attempt to address
thisambitious subject. | discussissuesof overal strat-

* This paper was prepared for the Research Programme of the Intergovernmental Group of Twenty-Four on International
Monetary Affairs and presented at the Workshop “ Developing Countries and the New Round of Multilateral Trade Negotiations” at
the Center for International Development at Harvard University on 5-6 November 1999. It wasfinalized beforethe Third Ministerial
Conference of the World Trade Organization in Seattle and reflects the situation and expectations at the time.
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egy in the short and long run as also specific ques-
tionsin the key areas that are on the table currently.

From the viewpoint of overall strategy (sec-
tion I1), | arguethat devel oping countries should limit
the agenda for the forthcoming round to the built-in
UR agenda plus trade liberalization in industrial
goods. In other areas, developing countries need to
conduct their own careful studies before agreeing to
negotiate. By engaging in wider negotiations, they
also risk spreading their limited negotiating capac-
ity thinly. Most importantly, a prima-facie case that
they are likely to benefit from negotiations in other
areas has simply not been made. From a long-run
perspective, | argue strongly that developing coun-
triesneed to commit substantial human and financial
resources to create native research and negotiating
capacity on WTO related issues. The experience
of UR negotiations teaches that stakes in this game
aretoo high to let negotiations move forward by de-
fault.

Among specific areas of negotiation, | discuss
trade liberalization in industry, agriculture and serv-
ices, a multilateral agreement on investment, other
non-trade agendaissues, dispute settlement and anti-
dumping. On the subject of trade liberalization in
industrial products (section 111), | argue that even
though it is not a part of the UR built-in agenda, de-
veloping countries should agree to include it into
negotiations. The game of negotiating trade liberali-
zation is not new and, since trade liberalization is
generaly beneficia to the countries undertaking such
liberalization, risks associated with it are minimal.
In addition, developing countries can seek liberali-
zation of key developed country markets including
textiles and clothing, footwear, other leather prod-
ucts and fisheries.

In agriculture (section V), | discuss in detail
the main issues of interest relating to market access,
export subsidies and domestic support. | argue that
for tariff reduction, it will make sense to seek a To-
kyo-round-like formula whereby higher tariffs are
reduced more and lower tariffs less. As for tariff
quota, | suggest that it may be best to eliminateit by
bringing the out of quota tariff rate down immedi-
ately to the level that supports at least current level
of imports. The devel oping country interests should,
inturn, be protected viaa special GSP tariff rate that
doesnot exceed the current in-quotatariff rate. | also
note that there is much scope for reductions in ex-
port subsidies in developed countries though their
effects are going to be asymmetric on developing
countries: potential exporterswill benefit duetotheir

improved competitive position while importers will
be hurt due to an increase in the world prices.

In services (section V), the UR built-in agenda
reguires negotiations on emergency safeguards, sub-
sidiesand government procurement. |n addition, there
are some key negotiating issuesto beresolvedinthe
areaof eectronic commerce. Theseincludethe class-
fication of e-commerce astradein goodsor services; if
the latter, a decision with respect to the mode of de-
livery; and the possibility of additional obligations
onintellectual property rights (IPRs). | argue that it
makes sense to adopt a clean and clear-cut defini-
tion and suggest that e-commerce be classified as
tradein services with GATS discipline applied to it.
| also suggest whenever there is confusion with re-
spect to the mode of delivery asbetween 1 and 2, we
opt for mode 1. On IPRs, | suggest that developing
countries must take a careful look at the two treaties
introduced by the World Intellectual Property Organi-
zation (WIPO) in December 1996. Developed
countries are bound to push for their eventual inclu-
sion into the Agreement on TRIPs and the time to
think about how to respond to that pressure is now.

Two key areas of interest to developing coun-
triesin which the UR built-in agendarequiresreview
arethe Agreement on TRIPs and Dispute Settlement
Understanding (section V1). Two provisions of the
Agreement on TRIPs are to be reviewed: the provi-
sion on the protection of microorganisms and plant
varieties and that on non-violation (as defined in
GATT Article XXI1I). Both reviews could have im-
portant implications for developing countries. At a
minimum, developing countries need to ensure that
the review does not lead to atightening of IPRs, for
example, by requiring the application of UPOV
(International Union for the Protection of New Vari-
eties of Plants), 1991 to plant variety protection. A
key gquestion for developing countriesin thisareais
whether they should go beyond the scheduled reviews
by insisting on reopening the Agreement on TRIPs
to achieve abetter balance between therights of pro-
ducers and of users of knowledge and technology.
And if so, what are the possible approaches. While
the changes that will benefit developing countries
are easy to identify, the answer to the question
whether they should follow thisroad isnot clear cut.
Given the distribution of the bargaining power, itis
not immediately obviousthat oncethe Agreement is
reopened, the outcome will not be even worse than
what exists currently.

The review of the dispute settlement is ongo-
ing andislikely to becomeapart of the Seattle Round
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agenda (section V1.B). Following Bhagwati’ s (1999)
suggestion, | argue that when disputes between two
developed countries threaten to administer “shock
therapy” to small, developing countries as in the
Bananas case, a longer implementation period be
permitted than is the current practice. More gener-
ally, implementation should take into account
economic factors rather than just the legal rights of
plaintiffs who win the case. There is also an acute
need to improve the access of developing countries
to the legal and professional services necessary to
get a fair hearing in the Dispute Settlement Body
(DSB). Developed countries have substantial in-
house resourceto devoteto these caseswhereaseven
large developing countries lack them. In the short
run, thisasymmetry needsto be corrected by the pro-
vision of resourcesthat permit devel oping countries
to hire private legal experts. But since this solution
raises serious confidentiality issues, in the long run,
developing countries must develop their own in-
house expertise.

Regarding a multilateral agreement on invest-
ment (section VII), | argue that it is premature to
bring it to the negotiating table at the present time. 1f
thisis nevertheless done, its scope should be limited
strictly to FDI. Even then, developing countries
should insist on a parallel agreement on the move-
ment of natural persons. Being by and large host
countries, developing countries will be giving mar-
ket access to developed countries in the area of
investment. There is no reason for them, therefore,
not to ask the latter for market access for temporary
movement of natural personsin return.

On other non-trade agenda (section VI11),
principally labour and environmental standards, | rec-
ommend that this be taken out of WTO for good.
There is now a substantial body of academic work
that argues persuasively against bringing labour and
environmental standards into WTO. Instead, these
agendas should be pursued in other institutions, de-
signed specifically for them. Developing countries
should take a united stand in this regard.

Anti-dumping (section IX) isan areain which
devel oped countries, especially the United States, do
not appear keen to negotiate. But since the anti-cir-
cumvention issuewas on the UR built-in agendaand
has not been resolved, it may be possible to bring
other anti-dumping issues into the Seattle Round
agenda. Inthat case, it will make senseto get an agree-
ment that the sunset clause in the Anti-dumping
Measures Code will not be misused to prolong pro-
tection even after injury to domestic industry has

diminished. Developing countries may aso want to
negotiate a general tightening of anti-dumping pro-
cedures since they are likely to face itsusein abig
way inthetextilesand clothing sector oncethe Agree-
ment on Textiles and Clothing begins to liberalize
trade in this sector in an effective manner.

The paper is concluded in section X.

Il. lIssuesof broad strategy

Before we launch into a detailed discussion of
individual issues, it useful to focuson the broad strat-
egy. Thissubject has both a short-run and along-run
dimension. In the short run, we must decidetheideal
agenda for the next round from the viewpoint of de-
veloping countries. We must decide which issues
should be included in the Seattle Declaration and
which ones should be relegated to the future. In the
long run, we must develop a strategy to respond to
the pressures for concessions in selected areas that
arelikely to come on acontinuous basis from devel-
oped countries. Accordingly, the discussion in this
section is divided into two parts, one aimed at sort-
ing out the Seattle-Round agenda and the other with
long-run strategy.

A. Narrowing down the Seattle Round
agenda

From the viewpoint of developing countries, it
isperhapsbest to keep the Seattle Round agendalim-
ited to the UR built-in agenda plus liberalization in
industrial products. The UR built-in agendarequires
negotiationsfor increased market accessinthe areas
of agriculture and services. Adding industrial prod-
ucts will bring all sectors into negotiations. In
addition, the UR built-in agenda requires reviews of
certain aspects of the Dispute Settlement Understand-
ing (DSU), Agreement on Trade-Related Intellectual
Property Rights (TRIPs), Agreement on Trade-Re-
lated Investment Measures (TRIMS), Agreement on
Subsidies and Countervailing Measures, and the
Agreement on Anti-dumping Measures. Some of the
reviews were supposed to have been completed by
now. But since that has not happened, they arelikely
to become a part of the Seattle Round agenda.

The case for theinclusion of market access ne-
gotiations in industrial goods into the agenda is by
no means uncontroversial and | will consider it in
detail in the next section. Presently, let me explain
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why it makes sense not to expand the agenda beyond
this sector plus the built-in agenda. First, to my
knowledge, none of the developing countries has
studied systematically either the desirable contents
or theimplications of likely multilateral agreements
in areas such as investment and competition policy.
Multilateral institutions and devel oped country think
tanks have done some work but the message from
this work is equivocal and, in any case, remains to
be carefully studied and scrutinized by developing
countriesthemselves.! It isonly after aconsiderable
analytic and country-specific empirical research that
the desirability of agreementsin these important ar-
eas can be judged and their proper design worked
out. It isamistake to enter into negotiations without
some prior idea of the desired outcome. The United
States, for instance, rarely initiates negotiation in an
area without a reasonably clear sense of the “end
game”. Indeed, it is this consideration that has led
the Antitrust Division of the United States Depart-
ment of Justiceto resist the inclusion of competition
policy in the Seattle agenda.

Second, at present, virtualy all the mgjor pro-
posalson thetablethat go beyond trade liberalization
and the UR built-in agenda have been brought up by
developed countries. Not surprisingly, on balance,
they promiseto servetheinterests of developed coun-
tries without necessarily bringing symmetric gains
to devel oping countries. Some proposal s such asthe
linkage between market access on the one hand and
labour and environmental standards on the other will
hurt devel oping countries outright. In areas such as
competition policy, where devel oping countrieshave
traditionally asked for amultilateral code, developed
countries are not interested in the inclusion of the
disciplinesdesired by them. Finally, evenif aparticu-
lar agreement advances the interests of developing
countries, the distribution of benefitsisvastly in fa-
vour of developed countries. It is not immediately
obvious that in a bargaining context, developing
countries should accept such a deal. For instance,
even if we accept the questionabl e propaosition that a
multilateral agreement oninvestment will bring ben-
efits to developing countries, it does not follow that
they should give away market access in this area
without asking for something in return. For instance,
symmetry dictates that alongside an investment
agreement, there al so be an agreement on the move-
ment of natural persons. Such an agreement will
result in developed countries giving market access
to developing countries and correct the imbalance
resulting from the agreement oninvestment. But since
the current ethos is unlikely to permit the inclusion
of such proposalsinto the negotiating agenda, there

is no reason to rush for the inclusion of investment
into the agenda either.

Thefina argument for aminimalist agendafor
the Seattle Round is that developing countries lack
negotiating capacity for a round with extended
agenda. Even large developing countries have few
experts who understand the game of negotiations as
well as their developed country counterparts. An
extended agenda spreads thinly whatever experts
these countries do have, giving big devel oped coun-
try players such as the United States and European
Union considerable advantage. The devel oping coun-
try expertsalso lack the experience of their developed
country counterparts. The UR was the first time the
former participated in a negotiation of this kind
whereas the latter have been at this game for half a
century. Asthe discussion below of the negotiations
on the Agreement on TRIPs illustrates, this asym-
metry in experience had a detrimental impact on the
outcome in the UR from the viewpoint of develop-
ing countries.

Given the uneven distribution of bargaining
power, it is not necessary that developing countries
will be successful in limiting the agenda as described
above. Therefore, it makes sense to consider a sec-
ond line of defense. | will argue that under such
circumstances, rather than adopt the single under-
taking approach of the UR, the negotiationsbe carried
out on two separate tracks.® Trade liberalization and
the built-in agenda should then be placed on onetrack
and all other issues on a second track.

Even under this two-track approach, develop-
ing countries must seek a clear statement at Seattle
that the social clause will not be a part of these or
future negotiations under the auspices of WTO and
that no linkage between market access and labour
and environmental standards will be sought. As
agreed at Singapore, the subject of labour standards
should be sorted out through alternative instruments
at the International Labour Organization (ILO).

From the viewpoint of developing countries,
this two-track approach has two important ad-
vantages. First, it allows an agreement on the
trade-liberalization package without requiring an
agreement on other issues simultaneously. Indeed, it
even leavesthe door open to plurilateral agreements
among devel oped and advanced devel oping countries
on issues relegated to the second track. Second, it
makes bargains more transparent by ensuring that
concessions are balanced within broad areas with-
out undue pressure for cross-sectoral demands.
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In thislatter respect, the UR approach of asin-
gle undertaking served devel oping countries poorly.
In effect, it resulted in developing countries accept-
ing the Agreement on TRIPsin return for theremoval
of the Multi-fibre Agreement (MFA) by devel oped
countries. The removal of the MFA promisesto im-
proveglobal efficiency by freeing up tradein textiles
and clothing and benefit the developing as well as
developed countries.* In contrast, the Agreement on
TRIPs is expected to reduce global efficiency by
extending the monopoly power of patent holders to
developing countries for 20 years and is likely to
result in a substantial redistribution of income from
developing to developed countries.® Thus, while
developed countries benefit from the bargain on both
counts, developing countries benefit on one count but
lose on the other. On balance, the bargain promises
to be more beneficial to developed than developing
countries.

A fina important point from the short-run per-
spective isthat devel oping countries must pay close
attention to the final wording of the Seattle Declara-
tion. This declaration will serve as the constitution
for the negotiations that will follow. As such the
wording of various provisions, especially those re-
lating to non-trade issues in case they are included
in the agenda, must be microscopically examined.
The tighter the wording of the provisions the better.
Asl argueimmediately below, the experience of the
UR showsthat |oose wording can leave the door open
to wide ranging negotiations in ways that can hurt
the interests of developing countries.

Thus, the absence of precisewording in the pro-
vision dealing with TRIPs in the Punta del Este
Mandate was partially responsible for allowing de-
veloped countriesto eventually force awide ranging
agreement in this area. In their entirety, the provi-
sions on TRIPsin the Mandate read as follows:

* |n order to reduce the distortions and im-
pediments to international trade, and tak-
ing into account the need to promote effec-
tive and adequate protection of intellectual
property rights, and to ensure that measures
and proceduresto enforceintellectual prop-
erty rights do not themselves become bar-
riers to legitimate trade, the negotiations
shall aim to clarify GATT provisions and
elaborate as appropriate new rulesand dis-
ciplines.

* Negotiations shall aim to develop a multi-
lateral framework of principles, rules and
disciplinesdealing with international trade

in counterfeit goods, taking into account
work already undertaken in the GATT.

* These negotiations will be without preju-
diceto other complementary initiativesthat
may betaken inthe World Intellectual Prop-
erty Organization and elsewhere to deal
with these matters.

Taken at their face value, these provisions seem
to aim at the development of disciplines on the en-
forcement of Intellectual Property Rights (IPRS)
rather than their norms and standards. The explicit
attention to disciplines on trade in counterfeit goods
also suggests that the United States and European
Community simply wanted to bring closure to their
failed negotiationson aplurilateral agreement inthis
area under the Tokyo Round. Indeed, this was gen-
erally the light in which developing countries saw
the above provisions.

For instance, Rubens Ricupero, Secretary-Gen-
eral of UNCTAD, recently noted that when the
concept of asingle undertaking was agreed at Punta
del Este, developing countries were “not aware of
the real intentions of the developed countriesin the
TRIPsnegotiations” (Ricupero, 1998: 17). Inamore
detailed analysis, B.K. Zutshi, India’'s Ambassador
and Permanent Representative to the GATT from
1989 to 1994, echoes Ricupero when he describes
the differences between the interpretations of the
above provisions by developing and devel oped coun-
triesin the following words:

While services proved controversial even be-
fore the Round was launched, IPRs became
so during negotiationswhen the Puntadel Este
Mandate in this respect was interpreted by
developed countries to cover also the norms
and standards of |PRs. Developing countries,
asagroup, held the view that norms and stand-
ardsof IPRs per sewere not trade-related and,
therefore, not covered by the mandate ( Zutshi,
1998: 40).

As we all now know, the wording in the Punta del
Este Mandate eventually did permit devel oped coun-
tries to bring the norms and standards centrally into
the Agreement on TRIPs.

A somewhat similar story can be told with re-
spect to the inclusion of trade-related investment
measures. Therewasjust one sentence on these meas-
ures in the Punta del Este Mandate that became the
basis of the Agreement on TRIMs. Whilethisagree-
ment was itself lessfar reaching than that on TRIPs,
developed countries inserted into it a provision for
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further study of the investment and competition
policy issues. That provision, in turn, became the
basisof setting up study groupsfor multilateral agree-
ments on investment and competition policiesin the
Singapore Ministerial Declaration. Thus, the even-
tual outcome of the single sentence in the Punta del
Este Mandate can be full-fledged multilateral disci-
plines on investment and competition policies. The
implication of this experience is that if developing
countries prefer not to negotiate at this stagein some
areas and limit the scope of negotiations in others,
they must act at the first stage of the game by paying
aclose attention to the language of the Seattle Dec-
laration.

B. Thelong-run strategy

Located in Geneva, WTO isfar and away from
most devel oping-country capitals, immediate, day-
to-day domestic concerns in these capitals seem to
leavelittleroom for thinking on the long-term WTO
issueseven in the case of large devel oping countries.
Given the extreme importance of the eventual deci-
sions made under the auspicesof WTO, at least large
devel oping countries need to pay greater attention to
thinking long-term strategies with respect to WTO
issues on a continuous basis. This is the approach
taken by the United States and the European Union.®

Apart from isolated efforts of individual re-
searchers, to-date, developing countries have relied
amost exclusively on multilateral institutions for
research on WTO matters. This is arisky strategy.
Being dominated by developed countries and yet
having broad acceptance as developmental institu-
tions, at crucial moments, multilateral agenciessuch
as the World Bank have successfully promoted the
ethos that the interests of devel oped and developing
countries arein harmony.” While this may betruein
matters such as trade liberalization, when it comes
to issues such as the Agreement on TRIPs and the
proposed social and environmental clausesin WTO,
the interests of developing and devel oped countries
arein direct conflict.

The danger of reliance for research on institu-
tions such as the World Bank and GATT/WTO is
amply illustrated by the experience during the UR
negotiations. Researchers at these institutions em-
phasized only the benefits of the Uruguay Round
Agreement, often exaggerating them beyond what
careful analysiswill justify. In the quantitative stud-
ies, based on the computable general equilibrium

(CGE) models, the costs associated with the Agree-
ment on TRIPs, which would have substantially
lowered the estimated net benefits to developing
countries, were systematically excluded. And in the
qualitative discussions, repeated claims were made
that the Agreement on TRIPs was in the long-run
interest of developing countries.® The upward bias
in stating the benefits was further magnified by pub-
lic relations officers of the respective institutions.
When presented by their researchers with multiple
estimates based on alternative assumptions, these
officers invariably chose to give the largest rather
than the most plausible estimates to the press.

The ethos created by the studiesthat systemati-
cally overstate the net benefits of an agreement to
developing countries while understating them for
developed countriesis likely to have an adverse ef-
fect on the bargaining power of the former.® It isfor
this reason that developing countries must devote
substantial human and financial resourceto research
on WTO issues. They not only need to be able to
assess critically the research done by theinstitutions
that have avested interest in promoting the interests
of developed countries but must also offer and dis-
seminate their own research to influence the
international public opinion. This means inviting
devel oped country researchers and policy makersto
their conferences and even organizing seminars in
Geneva and Washington to present their viewpoint.
It is not sufficient, as is presently the practice, for
merely developing country researchers and special-
iststo travel to developed country conferencesto hear
the viewpoint of the latter.

It isaso important in this context for devel op-
ing countriesnot to rely excessively on the resources
provided by developed countries directly or through
multilateral ingtitutions as a part of their “capacity
building” initiatives. The agency that funds the re-
search is likely to exert influence on its outcome.
One way this can be accomplished is by opting for
researcherswho arefavourably disposed towardsthe
view supported by the funding agency itself. Alter-
natively, given the researchers depend for funding
on the agency, they are prone to being persuaded to
the agency’s view. Yet another instrument the fund-
ing agency has at its disposal is the selection of
research topicsthemselvesfor funding. For instance,
to my knowledge, no multilateral agency hasfunded
research on the benefits of promoting labour mobil-
ity from devel oping to devel oped countrieswhilethe
sameisnot true of investment flows from devel oped
to developing countries. If the agencies are keen to
promote the interests of developing countries, they
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should be as keen to fund research on |abour mobil -
ity asthey are on capital mobility.

To summarize, in this section, | have made two
broad recommendations. First, at Seattle, develop-
ing countries should endeavour to limit the agenda
for the next round to trade liberalization and the UR
built-in agenda. If they do not succeed, they should
still reject the single undertaking approach of the
UR in favour of atwo-track approach whereby any
additional items should be relegated to the second
track. Under no circumstances should they allow the
social clause to be placed back on the agenda. Sec-
ond, in the long run, at least large developing
countries must make a substantial commitment of
human and financial resources to promote research
of their own in the area of WTO issues. With WTO
agenda rapidly moving into areas where the inter-
ests of developing and developed countries are in
conflict with each other, developing countries need
to be able to make their case effectively. That, in
turn, requires research and its effective dissemina-
tion.

[I1. Tradeliberalization: extending the
agendato industrial products®

In the previous section, | suggested that itisin
the interest of developing countries to include in-
dustrial products into the Seattle Round trade liber-
alization agenda. There are many reasons why the
inclusion of these products, even though not required
by the UR built-in agenda, is beneficial for develop-
ing countries.

First, starting with TRIPs and TRIMs, devel-
oped countries have increasingly focused negotia-
tions on what is essentially non-trade agenda. Two
obvious examples are labour and environmental
standards. Though the concerted action by develop-
ing countries and the support from some key devel-
oped countries at the Singapore Ministerial resulted
in the issue of labour standards being delegated to
the International Labour Organization, pressuresfor
asocial clause are very much there. In addition, other
non-trade issues, which almost always involve one-
way concessions by developing countries, continue
to form apart of the devel oped country agenda. One
way to defuse this agendaisto re-focus attention on
the conventional border-trade measures from whose
liberalization all parties concerned can gain. Thisis
also the area in which the GATT had the greatest
success.

Second, the proliferation of preferential trade
agreements (PTAS) in recent years has substantially
undermined the Most Favoured Nation (MFN) prin-
ciple of trade policy.** There are now so many
Preferential Trade Arrangements (PTAS) such asthe
North American Free Trade Agreement and the Eu-
ropean Union’s humerous association agreements
that avirtual “ spaghetti bowl!” of crisscrossing pref-
erential trade barriers has come to exist. In member
countries of these PTAs, different duties apply to
different trading partners depending on the origin
assigned to the imported product and the stage of
liberalization within a particular PTA. We therefore
run the risk of reproducing the chaos created by the
absence of the MFN status during the 1930s, pro-
duced then by protectionism but now, ironically, by
free-trade intentions. From the viewpoint of devel-
oping countries, the proliferation of PTA among
developed countrieshasled to apartial loss of market
access. Many studies show that the European Union
and its various enlargements resulted in very sub-
stantial trade diversion. Given the politics that often
drives these PTAS, any attempts at reducing their
spread do not seem to be likely to succeed. Further
trade liberalization, therefore, seems to be the most
effective remedy for eliminating the chaos and re-
covering the market accessfor devel oping countries.

Third, in recent years, the impression has been
conveyed that, with devel oped-countries’ post-Uru-
guay-Round average tariff ratescoming downto 3 or
less, these countries have reached a state of virtual
freetradein industrial products. Yet, from the view-
point of developing countries, nothing could be
farther from truth. Despite an end to the MFA, to be
completed by 1 January 2005, tariffs in the United
States, European Union and Japan on textiles and
clothing will remain very high. According to thecal-
culations done by the United Nations Conference on
Trade and Development (UNCTAD, 1996, tables
1-3), the average tariff rates on productsin this cat-
egory are 14.6 per cent in the United States, 9.1 per
cent in the European Union, and 7.6 per cent in
Japan. Within this category, many products have
much higher tariffs. In the United States, post-
Uruguay-Round rates on 52 per cent of textiles and
clothing imports are between 15 to 35 per cent. Other
categories of interest to developing countries with
high post-Uruguay-Round tariffs are |eather, rubber
and footwear, and fish and fish products. Post-Uru-
guay-Round tariffs on leather, rubber and footwear
are 7.1 per cent in the United States, 5.1 per cent in
the European Union and 8.3 per cent in Japan. Tar-
iffs on fish and fish products are 10.2 per cent in the
European Union.
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Table 1
POST-UR TARIFF RATES: UNITED STATES
Average Proportion of imports subject to tariff rates
tariff
Product group Duty-free  0.1-50 5.1-100 10.1-150 151-350 Over 35
Total 35 39.5 429 10.2 13 6.0 0.1
Fish and fish products 12 875 19 4.0 6.4 0.2 0.0
Wood products 05 89.5 5.6 4.8 0.1 0.0 0.0
Textilesand clothing 14.6 49 9.2 25.9 8.0 52.0 0.0
L eather, rubber, footwear 7.1 12.7 332 47.3 29 15 24
Metals 15 59.7 30.8 89 0.6 0.0 0.0
Chemicalsand photographic supplies 28 315 49.1 194 0.0 0.0 0.0
Transport equipment 35 8.7 85.2 0.3 0.7 51 0.0
Non-electric machinery 1.0 62.8 35.0 22 0.0 0.0 0.0
Electric machinery 20 359 61.1 28 0.2 0.0 0.0
Minerals and precious stones 25 59.8 14.3 235 13 11 0.0
Other manufactured articles 15 59.4 313 8.8 04 01 0.0

Source: UNCTAD (1996).

Table 2
POST-UR TARIFF RATES: EUROPEAN UNION
Average Proportion of imports subject to tariff rates
tariff
Product group Duty-free  0.1-50 5.1-100 10.1-150 151-350 Over 35
Total 36 37.7 342 19.0 8.2 0.9 0.0
Fish and fish products 10.2 6.9 145 29.6 31.2 17.8 0.0
Wood products 0.7 88.5 30 85 0.0 0.0 0.0
Textilesand clothing 9.1 13 19.1 255 54.1 0.0 0.0
L eather, rubber, footwear 51 24.5 40.7 23.0 0.0 11.8 0.0
Metals 11 73.7 19.6 6.7 0.0 0.0 0.0
Chemicalsand photographic supplies 45 27.2 4.0 68.8 0.0 0.0 0.0
Transport equipment 6.5 234 15.7 59.9 0.8 0.2 0.0
Non-electric machinery 14 339 63.1 30 0.0 0.0 0.0
Electric machinery 5.2 39 69.9 8.3 17.9 0.0 10.0
Minerals and precious stones 0.6 85.2 104 33 11 0.0 0.0
Other manufactured articles 35 24.2 58.9 12.0 4.3 0.6 0.0

Source:  UNCTAD (1996).
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Table 3

POST-UR TARIFF RATES: JAPAN

Average Proportion of imports subject to tariff rates
tariff
Product group Duty-free 0.1-5.0 5.1-100 10.1-150 15.1-350 Over 35
Total 17 71.0 16.6 9.7 20 0.7 0.0
Fish and fish products 40 19 70.7 25.7 17 0.0 0.0
Wood products 0.7 89.2 43 6.5 0.0 0.0 0.0
Textilesand clothing 7.6 45 19.1 54.7 215 0.2 0.0
Leather, rubber, footwear 83 40.6 09 34.0 29 215 01
Metals 0.5 84.2 14.0 18 0.0 0.0 0.0
Chemica s and photographic supplies 19 47.2 49.7 31 0.0 0.0 0.0
Transport equipment 0.0 100.0 0.0 0.0 0.0 0.0 0.0
Non-électric machinery 0.0 100.0 0.0 0.0 0.0 0.0 0.0
Electric machinery 01 97.3 2.7 0.0 0.0 0.0 0.0
Minerals and precious stones 0.2 94.5 31 24 0.0 0.0 0.0
Other manufactured articles 0.6 86.9 91 40 0.0 0.0 0.0

Source:  UNCTAD (1996).

Finally, despite much liberalization in recent
years, developing countries continue to have suffi-
ciently high tariffs on industrial products to engage
developed countriesin abargain. In the countriesin
South Asia, with the possible exception of Sri Lanka,
tariffsareextremely high. In East and Southeast Asia,
they are lower, but still high by devel oped-country
standards. Tariffs in Latin America are also high
when compared to those in developed countries.
Thus, room for thefirst and perhapslast major North-
South bargain exists.

On the surface, it may seem that trade barriers
in devel oping countries are higher than in developed
countries, so that in anegotiation leading to more or
less free trade across the board, the former will end
up giving more concessions than they will receive.
Thus, the ensuing bargain will be uneven. There are
three possible responses to this argument. First, de-
veloped-country markets are much larger than
developing-country markets. Therefore, a one-per
cent tariff reduction by theformer, especialy in prod-
uctsof interest to devel oping countries, isworth more
than asimilar reduction by the latter. Even if the ex-
tent of additional liberalization by developed
countries is smaller, the gains to developing coun-

tries may be larger. Second, developing countries
being individually small, if afurther round of multi-
lateral trade negotiations is delayed, many of them
are likely to carry out a substantial liberalization on
a unilateral basis anyway. Therefore, it may be in
their self-interest to push for such a negotiation. Fi-
nally, in a comprehensive round, concessions in
industrial products can be exchanged against con-
cessionsin agriculture and services.

Some may arguethat with the Information Tech-
nology Agreement successfully concluded, at least
onaplurilateral basis, thereisno need for comprehen-
sivenegotiationsinindustrial products. Negotiations
can proceed along sectoral lines on a piecemeal ba-
sis. In my judgement, such an approach is both
inefficient and against the interests of developing
countries. First, to the extent that developed coun-
tries set the agenda, the sectors in which they have
export interest will beliberalized first. The Informa-
tion Technology Agreement was clearly pushed by
developed countries with developing countries
accepting it asfait accompli at the Singapore Minis-
terial. An extension of this approach is sureto place
the sectors of interest to developing countries — in
particular, textiles and clothing — at the bottom of
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the liberalization timetable. Second, a comprehen-
sive negotiation offers a much greater scope for
bargains than sectoral negotiations. For instance,
concessionsinindustrial products can be exchanged
against thosein agriculture or services. Finaly, from
the standpoint of efficiency, simultaneous liberali-
zationin severa sectorsissuperior to sector-by-sector
liberalization. Theformer approach directly increases
the profitability of sectors of comparative advantage
and reduces the profitability of sectors of compara-
tive disadvantage, allowing a rapid reallocation of
resources. Being limited to a few sectors at a time,
sectoral approach gives weaker signals for resource
allocation. Even moreimportantly, liberalization that
islimited to afew sectorsthat already have very low
tariffs “divert” trade from sectors with high tariffs
and are likely to be harmful rather than beneficial
during transition to compl ete free trade.

In concluding this section, let me note that the
proposal for liberaization | have made should be
distinguished sharply from the one made by Bergsten
(1996) prior to the Singapore Ministerial Conference.
Bergsten proposed what he called a“ grand bargain”
in which “the old rich pledge to avoid new barriers
whiletherapid growers commit to eliminate theirs’.
(Here“rapid growers’ refersto devel oping countries,
especialy in Asia) In my view, such a bargain is
“grand” only for developed countries and hardly a
“bargain” for the developing countries. Itisnot clear
how a *“pledge to avoid new barriers’ by one set of
countries can be bartered for actual reduction in bar-
riers by other countries. The “pledge’ would be of
some value if the countries offered to outlaw or at
least limit substantially the use of some of the exist-
ing instruments of protection such as antidumping.
But, consistent with the official position of the United
States, Bergsten's proposal included no such offers
and, under the guise of a grand bargain, it sought
one-way concessions from devel oping countries.

V. Trade liberalization in agriculture?

The Uruguay Round Agreement on Agriculture,
which effectively brought agriculture into the WTO
fold, mandates negotiations in agriculture starting
1 January 2000. This agreement has three main
components: increases in import market access, re-
ductions in farm export subsidies, and cuts in
domestic producer subsidies. In addition, other UR
agreements, particularly, the Agreement on the
Application of Sanitary and Phytosanitary Measures
(SPS) and the Agreement on Technical Barriers to

Trade, have an important bearing on trade in agri-
culture. The new round must make progress along
each of these dimensions.

In each of the three areas—import barriers, ex-
port subsidies and domestic support measures — the
level of intervention is higher in developed than
developing countries. Purely in terms of import re-
strictions, thismeanslarger benefitsfrom liberaliza-
tion to devel oping countries, especialy for potential
exporters of agricultural products (Argentina, Bra-
zil, Colombia, Chile, and Philippines, for instance).
But the removal of subsidies on exports and output
will hurt the developing countries that import the
subsidized products. Thus, distributive effects of lib-
eralization in agriculture even among devel oping
countries will be uneven.

In the following, | consider briefly each of the
three areas of liberalization.

A. Market access

There are three aspects of market access in
agriculture that deserve consideration (i) tariff liber-
alization, (ii) reform of tariff quota and (iii) reform
of special safeguard provisions.

1. Tariffs

The UR Agreement on Agriculture required
that, taking 1986-1988 as the base period, all non-
tariff barriers be converted into tariff equivaents.”®
These tariff equivalents were to be added to the ex-
isting tariffs and the total tariff bound. The bound
tariffs were then to be reduced by 36 per cent on
average with therate on each item reduced by at least
15 per cent by developed countriesby 1 January 2000.
Developing countrieswereto reducetariffsby 15 per
cent on average and at least 10 per cent on eachitem
and were given until 1 January 2005 to accomplish
the task.**

According to the available measures, tariff
equivalents for the base period 19861988 chosen
by members are far higher than the “true” tariff
equivalents. Table 4 presents these calculations for
the European Union and the United States. Asshown
in the fourth column, the proportion by which the
announced base tariff rate exceeds the actual tariff
rate (i.e. “dirty tariffication”) is 61 per cent for the
European Union and 44 per cent for the United States.
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Table 4

URUGUAY ROUND TARIFF BINDINGSAND ACTUAL TARIFF EQUIVALENTS
OF AGRICULTURAL PROTECTION, 1986-2000

Actual tariff

Tariff binding

Binding 2000/

equivalent (Per cent) Proportional Dirty actual tariff
(Per cent) Final period  reductionby tariffication? equivalent
Product 1989-1993 2000 2000 1986-1988 1989-1993
European Union
Wheat 68 109 36 1.60 1.60
Coarsegrains 89 121 36 1.42 1.36
Rice 103 231 36 2.36 2.24
Beef and veal 97 87 10 1.00 0.90
Other meat 27 34 36 1.32 1.26
Dairy products 147 205 29 1.63 1.39
Sugar 144 279 6 1.27 1.94
All agriculture
Unweighted average 45 73 161 1.63
Standard deviation 57 96 158 1.68
United States
Wheat 20 4 36 0.30 0.20
Coarsegrains 2 2 74 2.00 1.00
Rice 2 3 36 5.00 1.50
Beef and ved 2 26 15 10.33 13.00
Other meat 1 3 36 0.67 3.00
Dairy products 46 93 15 1.09 2.02
Sugar 67 91 15 150 1.36
All agriculture
Unweighted average 13 23 144 1.77
Standard deviation 22 35 1.20 1.59

Source:  Ingco (1995).

a Announced base tariff rate as aratio of actual tariff equivalent in the base period.

The second column in table 4 shows the final
tariff bindings for the magjor agricultural productsin
the European Union and the United States. In addi-
tion, table 5 provides the rates for all members of
APEC (Asia Pacific Economic Cooperation) forum
using adlightly different classificationthanintable 4.
For many products, post-UR rates are high in both
developed and developing countries but they are
higher in the former. There is substantial room for
further negotiations and liberalization.

A key guestion concerns the approach that
developing countries should take to future tariff re-
ductions. Given pervasivedirty tariffication, theideal
first step may betoinsist on bringing the bound rates
in line with actual rates. For further liberalization, it

will seem to make sense to push for the adoption of
a formula similar to the one adopted in the Tokyo
Round for industrial products. According to thistype
of formula, the higher tariffs will be reduced more
and lower tariffs reduced less.

Thisapproach makes sense on efficiency aswell
as (mercantilist) strategic grounds. Many of the peak
tariffs in developed countries are extremely high so
that the formula will reduce the dispersion of pro-
tection across sectors and avoid the pitfalls of the
UR approach noted above (see the last footnote on
the previous page). Given the existence of tariff es-
calation with the stage of processing, especialy in
food sector, a Tokyo-Round-like formula will also
help reduce effective protection more than asimple
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Table5
UNWEIGHTED AVERAGE PERCENTAGE POST-UR TARIFFSIN AGRICULTURE: APEC MEMBERS
Country Republic of New United
Product Australia  Canada Indonesia  Japan Korea Mexico  Malaysia  Zealand Philippines Sngapore Thailand Sates  China
Paddy rice 1.0 0.0 9.0 444.0 49.0 8.0 49.0 1.0 49.0 2.2 49.0 0.0 0.0
Wheat 0.0 26.0 0.0 193.0 13.0 0.0 13.0 0.0 13.0 2.7 13.0 4.0 0.0
Grains 0.0 24.0 6.0 180.0 95.0 0.0 95.0 0.0 95.0 5.3 95.0 0.0 3.0
Non-grain crops 33 3.0 38.3 38.7 47.7 3.0 47.7 33 47.7 75 47.7 42.0 11.8
Processed rice 0.0 7.0 0.0 36.5 41.0 0.0 41.0 0.0 41.0 3.9 41.1 20 0.0
Meat 0.5 26.0 10.7 193.0 325 19.5 13.0 0.5 13.0 31 13.1 4.0 37.6
Milk 7.0 157.0 0.0 207.0 111.0 4.0 111.0 7.0 111.0 4.2 1111 92.0 253
Other food 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 6.1 0.1 0.0 26.0

T ON ‘s91ies Joded uossnosiqQ ¥2-9

Source: The Pacific Economic Cooperation Council for APEC, 1995, Survey of Impediments to Trade and Investment in the APEC Region.
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radia reduction. Finaly, since the tariffs in devel-
oped countries are higher than in developing
countries, it would also induce greater liberalization
in the former.

2. Tariff quota

The Agreement on Agriculture recognized that
“dirty tariffication” could result in reduced market
access for the products of which some imports had
been permitted previously through non-tariff meas-
ures, such asvoluntary export restraints, and no new
market access for other products. To aleviate this
problem, the Agreement introduced two provisions
for import quotas. First, to maintain “current access
opportunities’ for products previoudly subject to non-
tariff measures, it required that imports must be
maintai ned through explicit quotasat least at thelevel
prevailing in the base period, 1986 to 1988. Second,
to provide“ minimum access opportunities’ for prod-
ucts with negligible imports before the UR, the
Agreement required theintroduction of atariff quota
to raise the share of imports in domestic consump-
tionto at least 5 per cent by the year 2000. To ensure
fulfilment of these provisions, the Agreement stipu-
lated that countries should adopt a two-tier tariff
structure. A “lower” tariff rate (amaximum of 32 per
cent of the bound tariff rates) to be applied for the
in-quota imports and a higher “bound” rate to be
applied to the remaining imports.

These provisions have resulted in two types of
import quotasin country schedules: bilateral and glo-
bal. The bilateral quotas have resulted from the
provision to maintain “ current access opportunities’.
These quotas are pre-allocated to traditional export
supplierson the basis of historical market sharesthat
were achieved within the limits of pre-UR quantita-
tive restrictions and voluntary export restraints. The
global, unallocated quotas, availablein principle for
distribution on an MFN basis, have resulted from
the provision for “minimum access opportunities’.
In al, there are 1,366 tariff quotas specified under
the Agreement on Agriculture. Of these, fruits and
vegetables account for 25.6 per cent, meat products
for 18.2 per cent, cerealsfor 15.7 per cent and dairy
products for 13.4 per cent.

The tariff quota suffers from the usual prob-
lems that quotas bring. The pre-allocated quota has
an adverse effect on the entry of new, more efficient
suppliers. The global quota raises administrative
problems and has resulted in a variety of schemes
ranging from allocation on a first-come, first-serve

basis to giving the licenses to one’s own producers.
A further complication has arisen because WTO has
allowed member countries to incorporate their pref-
erentia trade arrangements (PTAS) into the market
access opportunities avail ablethrough thetariff quota
system. Although preferential quotas under those
trading arrangements get counted asapart of theglo-
bal, MFN tariff quota, the preferential treatment of
designated exporters erodes the minimum access
opportunities available on an MFN basis. Moreover,
in-quota imports from PTA partners are also some-
times levied at a preferential rate that is lower than
the going in-quota MFN rate.

There have also been numerous cases of im-
ports falling short of the tariff quota commitments.
In some cases, imports have been subject to the higher
above-quota tariff rate, even though the tariff quota
was under-filled. This can occur if the government
of the importing country considers that the quotato
be “filled” once it has issued all the import licenses
to exhaust itstotal quota. Whether or not the license
holders actually makeimports under the quotaquan-
tity is viewed as a “market choice”. Meanwhile,
non-license holders are charged the higher out-of-
quota rate.

The next round will have to address al these
problems. Possible solutions are characterized by
tensions between efficiency considerations and de-
veloping country interests. The global efficiency will
be best served by first unifying the bound tariff and
therate applicableto thetariff quotato the level that
will ensurethe minimum import requirement and then
bringing the new tariff rate gradually down. In view
of the fact that safeguard measures can be generally
invoked to deal with unexpectedly large expansion
of imports, it isunnecessary to limit importsthrough
guantitative restrictions.

This approach may hurt the interests of many
developing countries, however, by eliminating their
market access at the current, in-quota tariff rate. A
solution to this dilemma may be to complement the
above reform with a scheme via which the current
in-quota exports by devel oping countries are placed
under GSP with the current in-quotatariff rate serv-
ing as the GSP tariff rate.

3. Special safeguard provisions
The Agreement on Agriculture gives devel oped

countries, but not devel oping countries, accessto the
Special Safeguard (SSG) provisions. The SSG al-
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low an importing country to impose an additional
duty on out-of-quotaimports of aproduct, if the coun-
try faces a sudden surge of import quantities or a
substantial cut in import prices. Ideally, the SSG
should have been strictly a transition device to aid
thetariffication process. From the discussionsresult-
ing from the analysisand information exchange (AIE)
Processat WTO, it appears that these measures will
stay beyond the year 2000.%° At one level, it may be
argued that only afew countriesin ahandful of cases
have used the SSG and, therefore, it is not worth-
whileto expend significant amount of the negotiating
capital of developing countries. Nevertheless, care-
ful thinking is required on the issue since the
frequency of use may rise dramatically after more
liberalization.

B. Export subsidies

The Agreement on Agriculture bans new ex-
port subsidies but allowsthe old onesto exist. Budget
outlays on export subsidies are to be cut by 36 per
cent in developed countriesand 24 per cent in devel-
oping countries. The volume of subsidized exports
of each commodity isto be cut, in the case of devel-
oped countries, by 21 per cent between 1995 and
2000 and, in the case of developing countries, by
14 per cent between 1995 to 2004 relative to their
1986-1990 base-period averages.

There isasharp difference in the use of export
subsidies between developed and devel oping coun-
tries. Export subsidies by six industrial countriesin
1995 accounted for morethan 75 per cent of the glo-
bal value of export subsidies subject to reduction
commitments. Approximately 100 devel oping coun-
tries combined, on the other hand, accounted for just
over 20 per cent of the global subsidies. Few devel-
oping countries had previously used export subsidies
and hence did not include them in their schedul es of
commitments. The use of export subsidies by devel-
oped countries is concentrated on a few products,
cheese, butter, wheat and beef.

As noted before, the effects of export-subsidy
reductions across various developing countries will
be especially asymmetric depending on whether they
are exporters or exporters of the products subject to
subsidies. Of particular importance is the need to
protect the interests of net food importers that often
a so happen to be the poorest of the countries. The
role of food aid in this context could be potentialy
important.

The eventual aim of the next round should be
to bring export subsidy provisions in agriculture in
line with those applicable to industrial products. In
this area, much of the action isto be taken by devel-
oped countries and developing countries should
vigoroudly seek in agreement from them. It may even
make sense for net exporters, who stand to benefit
from export-subsidy reductions, to create a pool of
resources to provide a cushion to net food importing
least developed countries.

While export subsidies are still in force, addi-
tional issues must be addressed. For instance, the
Agreement on Agriculture leaves room for carrying
over the“unused” export subsidiesin oneyear to the
other year. This effectively permits countries to in-
crease export subsidies in a given year. From the
viewpoint of potential exportersin devel oping coun-
tries, it will make sense to ban such flexibility
provisions. The Agreement on Agriculture also re-
quired the membersto reach an agreement on export
credit but this has not been accomplished so far. The
issue must be addressed now in the next round.

C. Domestic support

The Agreement on Agriculture also sought to
reduce the aggregate level of domestic support ex-
tended to agriculture. Most devel oped countries make
extensive use of distortionary domestic policies to
help farmers. The UR provided them an opportunity
to carry out reforms of these policies, which had re-
sulted in mounting surpluses and stockpiles of some
commoadities. For most devel oping countries, domes-
tic support policies are not a magjor issue. As many
as 61 of them have notified WTO that they provide
no domestic support that is subject to reduction com-
mitments.

There were three steps involved in the imple-
mentation of this provision. First, the member
countries were to compute the total domestic sup-
port extended to agriculture in the base years
(1986-1988), termed as the “aggregate measure of
support” (AMS). Second, AMSwas to be capped at
existing levels. Finally AMS was to be reduced by
20 per cent over asix-year period in developed coun-
tries and by 13 per cent over a ten-year period in
developing countries.

The AMS applies at an aggregate level and not
to individual commaodities. This means that coun-
tries have considerable flexibility in choosing the
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level of support they wish to extend to any particular
commodity as long as the obligations towards the
overall ceilingsaremet. Furthermore, the deminimus
provision alows countries to exclude from the cal-
culation of AMS (a) product specific support if it
does not exceed 5 per cent of the value of produc-
tion of that commaodity, and (b) non-product specific
support where it does not exceed 5 per cent of the
value of the country’s total agriculture production.
For developing countries, the deminimus level is 10
per cent. Specified agricultural input subsidies are
also excluded from AMS.

The next round must continue the task of re-
ducing the domestic support measures. Purely from
an efficiency standpoint, it makes sense to shift the
focusfrom of thisreform from the aggregatelevel to
across-the-board reductions in the supports. Alter-
natively, it makes senseto take up the sectors subject
to the highest levels of supportsfirst.

The Agreement on Agriculture also allowed
exclusion of two important agriculture support pay-
ments programmes in calculating AMS, the EU
compensation programme under the 1992 CAP re-
forms and the US deficiency programme. The next
round must also bring them into the fold of AMS
calculations.

D. Sanitary and phytosanitary (SPS)
measures

As agricultural imports into developed coun-
tries are liberalized, the role of SPS measures in
agricultural protection will become increasingly
dominant. Already, in some cases the SPS require
production technology that is not availableto devel-
oping country exporters. Devel oping countries must
not only have information on the existing SPS
regulationsin major developed countries but also
technical guidance on how to satisfy them. The
Agreement on SPS recogni zesthe need for technical
assistanceto devel oping countries, but leavesits pro-
vision to donor members' discretion. In the next
round, developing countries may find it worthwhile
to negotiate aformal mechanism for ensuring theim-
plementation of various provisions on technical
assistance.

From along-run perspective, devel oping coun-
tries will need to build local technical capacity to
deal with the SPS measures whose use is bound to
expand as trade in agriculture is liberalized. They

will need to acquire technical know-how to be able
to satisfy these measureswhen they arelegitimate as
aso to challenge them in WTO when they are pro-
tectionist in intent.

V. Tradeliberalization in services

Negotiations on threeitemsrelating directly to
the General Agreement on Tradein Services(GATS),
emergency safeguards, subsidies and government
procurement, were to have been completed by now
under the built-in agenda. But since these negotia-
tions have remained unconcluded, they may become
apart of the new round. Since my own expertisein
thisareaislimited, | discussthethree subjectsbriefly
without suggestions on the strategy devel oping coun-
tries might want to pursue.

A. Completing the GATS

At present, GATS does not have a safeguards
provision similar to Article X1X in GATT. Devel-
oped countries have been opposed to theintroduction
of such aprovision while developing countries want
it. The former argue that GATS schedules contain
built-in safeguards through limitations and qualifi-
cations such as economic needs tests, quotas and
exclusion of sub-sectors. The latter argue that the
absence of safeguard measures acts as a deterrent to
liberalization. Logically, both positions are defensi-
ble so that the ultimate resolution would seem to lie
in empirical evidence. To strengthen the position
taken by developing countries, it will be useful to
document specific casesin which countries have been
discouraged from liberalization dueto alack of safe-
guard measures.

GATS recognized that subsidies may have dis-
tortive effects on trade in services but left the
devel opment of multilateral disciplinesapplicableto
them for future negotiations. The broad position taken
by developing countriesisthat devel oping countries
need flexibility in the use of subsidies to develop
service industries while stricter disciplines should
apply to developed countries asistrue of the GATT
discipline on goods. At present, the issue is unset-
tled but the resolution of it is likely to have serious
implicationssinceit also coversthe provision of serv-
icesthrough commercial presence and henceimpacts
subsidies on foreign investment in services.
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Like GATT, GATS aso exempts government
procurement from non-discrimination and market-
access provisions. It provided for multilateral
negotiations within two years but little progress has
been made. In December 1996, the Singapore Min-
isterial Declaration established a work programme
to “conduct a study of transparency in government
procurement practices, taking into account national
policies, and based on this study, to devel op elements
for inclusion in an appropriate agreement”. Discus-
sions in the Working Group on Transparency in
Government Procurement have covered matterssuch
as information on national legislation, prior infor-
mation on procurement opportunities, tendering and
qualification requirements, conditions for fairness,
accountability and integrity in evaluation procedures,
and surveillance and enforcement mechanisms. It is
not clear at this point whether negotiations on gov-
ernment procurement will become an integral part
of the next round. Regardless, developing countries
need to study the subject in detail since, to my knowl-
edge, little effort has been made by them to analyse
the pros and cons of the inclusion of the subject in
negotiationsand in which direction to takethem. The
countries should also bear in mind that the UR built-
in agenda refers to the treatment of the government
procurement practices in services and does not ex-
tend to goods.

B. Electronic commerce

An important area of negotiations in services
in the forthcoming round is bound to be electronic
commerce. Two key issues that will have to be re-
solved are whether the GATT or GATS discipline
should apply to electronic commerce and, assuming
it is GATS, should such trade be classified under
mode 1 (cross-border transactions) or mode 2 (con-
sumption abroad). In addition, subjects relating
to the protection of Intellectual Property Rights and
mutual recognition of standards may aso be nego-
tiated.

A consensus appears to have emerged among
member countriesthat trade via el ectronic mediums,
particularly Internet, should be classified astradein
serviceswith GATSdiscipline applied toit. My own
view is that even though there is some merit in the
argument that the products with physical counter-
parts (for example, books, computer software and
music) should be classified as goods even when they
aretransmitted by Internet, it makes senseto adopt a
clean definition. Any attemptsat defining some prod-

ucts as goods and others as services are likely to re-
sult in disputes.’

From negotiating standpoint, devel oping coun-
tries need to guard against any attempt at defining
all electronic trade as goods with GATT discipline
applied and an agreement for no custom duty signed.
Adopting the GATT disciplineautomatically extends
the national treatment and MFN to electronic trade.
And the agreement on zero custom duty forbids the
application of custom duty. In effect, the countries
commit themselvesto freetradein all servicestrade
by Internet even if they did not make such acommit-
ment in their GATS schedules. At one point, the
United States had pushed for this approach. The at-
tempt was thwarted by the European Union, which
did not want its audio-visua importsto be freed au-
tomatically. But it does not mean that the approach
will not be tried once again, perhaps giving an ex-
ception to audio-visual industry thereby getting the
European Union on board. If adecisionto revert back
to adopting the GATT discipline on electronic trade
ismade, devel oping countries should make sure that
they do not sign the agreement for zero custom duty
without negotiating something in return.

Assuming the GATS discipline is applied to
€lectronic trade, the member countrieswill still need
to decide whether electronic tradeistreated as cross-
border trade (mode 1) or consumption abroad
(mode 2). The classification has two principal im-
plications. First, it will determine the liberalizing
impact of the commitments madein the UR and post-
UR GATS negotiations on services. In these
negotiations, countries have aready made commit-
ments based on the modes of supply of services.
Therefore, it matters whether electronic trade is
treated as being supply by mode 1 or mode 2. For
example, if acountry gave full market access under
mode 2 for aparticular financia servicethat istraded
electronically, the commitment would have no liber-
alizing impact if electronic commerce is classified
as supply under made 1 rather than 2. Thus, the lib-
eralizing impact of previous commitments will
depend on the mode supply under which electronic
commerceisclassified. Itismy impression that coun-
tries undertook more obligations for liberalization
under mode 2 than under mode 1. Accordingly, the
liberalizing impact of the commitments will be
greater if electronic commerce is classified under
mode 2. Developed countries, which are net export-
ersof eectronic services, stand to gain greater market
access if these services are classified as being sup-
plied under mode 2.
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Second, the classification determinesthe coun-
try of jurisdiction for purposes of regulation and
dispute settlement. For supply under mode 1, the
transaction isdeemed to have taken placein the coun-
try where the buyer resides. Therefore, it is the
regulatory regime of the importing country that ap-
pliesto the transaction. In contrast, for supply under
mode 2, it istherelevant regulatory regimeisthat of
the country where the supplier resides. If countries
feel that they want to protect their buyers' interests,
they arelikely to opt for mode 1. Thus, thereis some
tension in the choice of classification depending on
the objective. The market access objective pulls to-
wards mode 2 while consumer protection objective
pulls towards mode 1.

A negotiating issue of great concern to devel-
oping countries relates to the recognition granted
under Article VII of GATS either unilaterally or
through bilateral agreements to education or experi-
enced obtained, requirements met, or licenses or
certificates granted in another country. Such recog-
nition, when granted, may boost a country’s exports
via electronic means. Since the recognition is per-
mitted by GATSon anon-MFN basisandislikely to
be confined to developed countries, however, it can
potentially cause trade diversion from developing
countries. Article VIl of GATSrequiresthat the rec-
ognition of standard not have unduly trade-diverting
effects on third parties and developing countries
should guard their rights in this respect.

Finaly, theissue of IPR protection on Internet
isalsolikely to beraised inthe next round. Themain
issues in this area relate to copyright and related
rights, trademarks, accessto technol ogy, and enforce-
ment. There is work in progress on these issues at
the World Intellectual Property Rights Organization
(WIPO). In particular, developing countries must
study carefully the WIPO Copyright Treaty and
WIPO Performances and Phonograms Treaty adopted
in December 1996. These treaties are to come into
force after 30 countries have approved them. These
treaties commit the signatories to the enforcement
of IPRs on the Internet in the relevant areas. During
the new round, pressures are likely to come on de-
veloping countriesto sign these treaties and perhaps
to bring them into WTO. In principle, developing
countries could argue that IPRs in thisareaare not a
part of the UR built-in agendaand, therefore, should
be relegated to second track.

VI. Other items on the Uruguay-Round
built-in agenda

Two additional areas in which the UR built-in
agenda requires action with important implications
for devel oping countriesarethe Agreement on TRIPs
and Dispute Settlement. | will discuss the issues re-
lated to these reviews the present section.

Asaresult of the built-in agendain the Agree-
ment on TRIMs, the Singapore Ministerial Declara-
tion also set up study groups on investment and
competition policy at WTO. While the subject of
investment policy will occupy usinsection VI, | will
not cover competition policy inthe paper sincethere
is little chance that it will be on the Seattle Round
agenda. Thereis aso asmall review component in
the UR Agreement on Anti-dumping Measures,
which | will take up in the separate section towards
the end of the paper.

A. TheAgreement on TRIPs ¥

The built-in agenda requires the members to
review Article 27.3b of the Agreement on TRIPs.
This article makes exception for plants and animals
but obliges membersto provideintellectual property
protection to microorganismsand plant varieties. For
plant varieties, members may apply patents, an effec-
tive sui generisregime or acombination of the two.

Inthe Council for TRIPSs, thereisno agreement
among membersregarding the meaning of “review”.
Developed countries take the position that it stands
for the “review of implementation”, while devel op-
ing countriesview it asan opening to revise thetext.
If the latter interpretation does prevail, it is not clear
whether the outcome will be necessarily favourable
to developing countries. The possibility cannot be
ruled out that devel oped countrieswill then push for
plant variety protection in accordance with the UPOV
Convention, as revised in 1991. They may also ask
for theintroduction of patents on plantsand animals.
Both changes will hurt the interests of developing
countries. Developing countries, on the other hand,
would like to push for some form of protection for
the “traditional knowledge’ of indigenous commu-
nities. Some NGOswould also like to seethe article
revised to ensure that naturally occurring materials
are not patentable.

A second built-in agenda item on TRIPs con-
cerns the application of the non-violation clause of
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the GATT [Article XXI1I: 1(b) and XXIII: 1(c)] to
the Agreement on TRIPs at the end of the transi-
tional period. Under Article 64.3 of the Agreement
on TRIPs, the TRIPs Council isrequired to examine
the scope and modalities of complaintsunder the non-
violation clause and submit its recommendations to
the Ministerial Conference for approval. It is ex-
pected that several developing countries will fail to
comply with the provisions of the Agreement on
TRIPs by 31 December 1999, when the transitional
period end. The USTR has already announced that it
will assess the situation at the end of the year to take
action under the dispute settlement mechanism. One
possibility for developing countries is to negotiate
an extension of the non-application period under
Article 65.2 of the Agreement on TRIPs.

A key issuefor devel oping countriesiswhether
to go beyond the built-in agendain theareaof TRIPs.
Severa proposals have been offered to revise the
Agreement on TRIPsin afutureround. Correa(1999)
considersthree possibl e strategies along which revi-
sions of the Agreement can be demanded from the
viewpoint of developing countries. First, acompre-
hensive revision may be sought. In defining the
objectives, Article 7 of the Agreement statesthat IPRs
should promote innovations and dissemination and
transfer of technology “to the mutual advantage of
producers and users of technological knowledge and
in a manner conducive to social and economic wel-
fare, and to a balance of rights and obligations”.
Developing countries may argue that in its current
form the Agreement serves primarily the interest of
producers of technology and does not pay adequate
attention to the rights of users of technology. Nor
does it fully promote social and economic welfare.
Under this scenario, devel oping countries could push
for areduction of the duration of patent protection
from 20 years to a smaller number. They may also
seek clear statement on various el ementsof flexibility
in the Agreement including parallel imports, non-
patentability of the uses of known products, price
regulations, and compulsory licensing on various
grounds.

A second strategy will take de minimsapproach,
opening for renegotiations only afew items. Thera-
tionale for this approach is that once the Agreement
is opened for extensive revisions, the final outcome
is uncertain. Devel oped countries may then be able
to rewrite other parts of the Agreement in away that
the ultimate outcome may be worse that the existing
Agreement.

Finally, developing countries may seek revi-
sionsin the Agreement based on specific objectives

such as the transfer of technology, biodiversity, en-
vironment, health and competition. Correa (1999)
lists some of the specific changesthat could be sought
to achievethese objectives. Proposal shave a so been
made by developing countries, especialy India, aong
these lines.

B. Dispute settlement

The present dispute settlement system replaced
the old GATT dispute settlement system on 1 Janu-
ary 1995. Several developments relating to the
operation of the system can be noted. First, there has
been a dramatic increase in the number of consulta-
tions sought by members. In thefirst four and a half
years of its operation ending on 30 June 1999, there
were 175 requests for consultation, involving 130
distinct matters. This averages to approximately 40
consultations per year, which is approximately four
times the rate under the GATT dispute settlement
system. Second, Consultations have played acentral
role in dispute settlement. Of the 138 consultation
requests made until 30 June 1998, 72 had not been
brought before apanel as of July 1999. Though some
of these cases may still end up before a pandl, this
figure suggests that more than half of the cases were
settled via consultation. Third, developing countries
have been active participants in the process. They
have brought cases against not only devel oped coun-
triesbut, for thefirst time, other devel oping countries
aswell. Finally, therate of compliance has been gen-
eraly high. This has been true for the cases won by
devel oping countries against devel oped countries as
well. According to Davey (1999), al parties not in
compliance with their WTO obligations have indi-
cated that they intend to comply with the
recommendations of the Dispute Settlement Body
(DSB) within areasonable period of time.*°

Jackson (1998) views all these developments
as positive. For instance, he views larger number of
consultations as perhaps reflecting increased confi-
dence by WTO members in the new procedure. He
a so suggests that the settlement of a large propor-
tion of the cases at the consultation stage could be
an indication that the procedures are enhancing and
inducing settlements: “Governments start a proce-
dure, and then as the procedure advances more
becomes known about the case. At some point, the
jurisprudence will suggest to the participants the
likely outcome of the case and this will induce set-
tlement, consistent with the rules as interpreted in
the prior cases’ (Jackson, 1998: 340).
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At the conclusion of the UR negotiations, it was
decided that the Dispute Settlement Understanding
(DSU) should be reviewed by the end of 1998 and a
decision taken on whether to continue, modify or
terminate it. The review is still ongoing, however,
and may become part of the Seattle Ministerial proc-
ess. Davey (1999) identifiesfiveissuesthat have been
raised inthereview: the operation of the surveillance
function, the professionalization of panels, the prob-
lems of developing-country member participationin
the system, transparency and access issues, and the
adequacy of the resources available to WTO for
processing disputes. Of thesg, first three have direct
implicationsfor devel oping countriesand | consider
them below in detail.

1. The surveillance function

In the case of disagreement on non-implemen-
tation, the DSU rules on suspension of equivalent
concessions do not work well. On the one hand, Ar-
ticle 21.5 of the DSU says that such a disagreement
should be referred to the origina panel, which must
issueitsreport in 90 days. On the other hand, Article
22.2 of the DSU saysthat, on request, the DSB must
authorize suspension of the concessions, absence
consensus to the contrary, within 30 days of the ex-
piration of the reasonable period permitted for
implementation. At present there is disagreement
among memberson how to resolvethisconflict. The
source of contention is not the procedure itself but
the time frame within which this final step in the
processisto be completed. Theissue may becomea
part of the Seattle agenda.

From the viewpoint of developing countries,
Bhagwati (1999) has raised an important issue with
respect to the strict timetables followed by the DSB
procedure. Referring to the Bananas case, he notes
that strict timetables can sometimes result in sub-
stantial “shock therapy imposed by legal means’ on
third countries that cannot cope with rapid and sub-
stantial adjustment costs. In the Bananas case, the
parties directly involved are the United States and
the EC whilethe countriesthat must bear adjustment
costsaretiny, isand economies. Thetight DSB time-
tablesreflect the rights of successful plaintiffsrather
than the economic difficulties of the true targets of
adjustment.

Bhagwati makes two suggestions to deal with
this problem which developing countries may wish
to take up in the forthcoming negotiations. First,
WTO members should recogni ze that the adjustment

period must reflect the economic problemsresulting
from the finding and that the problems may lie
outside of the economies of the parties directly in-
volved in the dispute. The current timetables are
determined by legal, rather than economic, consid-
erations. Second, the WTO Director-General should
simultaneously coordinate short-term relief fromthe
World Bank or the International Monetary Fund,
while also getting the World Bank to direct some
long-term aid to offset the loss of the real income.

2. Professionalization of panels

Panel members are usually three diplomats
drawn from the GATT delegations of countries per-
ceived to be neutral to the dispute. Hudec (1999)
observes that while panel members today are usu-
aly well-versed in WTO policy and procedures, and
aregenerally personswith reputation for good judge-
ment among their fellow diplomats, most of them
lack legal training, or experience, to render profes-
sionally competent judgements on complex legal
issues. As a result, secretarial legal advisors have
often exercised considerable influence on the out-
comes. Critics have questioned this role of the
secretariat and charged that secretariat officialshave
no mandate to perform this decision-making role.

This role of the secretariat officials should be
of considerable concern to developing countries. To
begin with, there is a general dominance of devel-
oped country views and interests at the WTO
secretariat. In addition, the officials of the secretariat,
especially lawyers, are predominantly from devel-
oped countries. Therefore, they are easy targets of
lobbying by developed countries, giving the latter
extra advantage in disputes with developing coun-
tries.

To address this problem, some governments
have suggested that the current system of ad hoc,
part-time panellists be replaced by well oneinwhich
panellists will be professionals with long-term ap-
pointmentslikethefour-plus-four year contractsheld
by Appellate body members currently. Hudec (1999)
estimates that, continuing the current practice of
three-member panels, at the current level of disputes,
thiswill require the appointment of 18 panellistsand
will constitute a substantial burden on WTO re-
sources. Developing countries must study this
proposal carefully sinceit may be desirable to adopt
even if it means sharing in the costs of employing
professional panels. It is crucialy important to dis-
tance the Dispute Settlement process from WTO
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secretariat and ensure that panels rather than the
secretariat staff assisting them exercise the real de-
cision-making power.

3. Barriersto developing country access

Though the DSU operation has sometimes been
advertised as an unequivocal success and equally
accessible to all members, the experience of at |east
some developing countries has been otherwise. De-
spite facial equality, dueto alack in-housetechnical
expertise, developing countries have not been able
to access the process as effectively as developed
countries. In isinstructive to quote Jackson (1998:
343) in this context:

Small governments in particular often do not
have in-house expertise that is adequate to
handle some of the complex cases (or even
some of the simple cases) which are finding
their way into the WTO Dispute Settlement
arena. Such states are put at a substantial dis-
advantage against large entities like the USA
or the European Community which have such
in-house expertise. These smaller states con-
sequently have in some circumstances been
eager to retain the services of private attor-
neys, usually Europeans or Americans. But
there has been some obj ection made, most of -
ten by the USA, to the practice. During the
course of the last year, devel opments seem to
have moved very substantially inthedirection
of permitting this practice of governments re-
taining private attorneys, with certain limitations.

Even after countries are permitted to retain pri-
vate attorneys, two problems remain. First, most
developing countries face severe fiscal constraints
and, thus, lack resources to hire the attorneys. Sec-
ond, theretention of private attorneysraisesconcerns
with respect to their relationship vis-a-vis govern-
ment clients and the WTO system. Once again, it is
useful to quote Jackson:

It will be wisefor the DSB or other appropri-
ate bodies to develop certain standards and
ethical rules, perhaps including conflict-of-
interest rules as well as confidentiality rules,
which would generally be recommended to
governments as part of the contract they use
to retain attorneys. Hopefully this matter will
receive appropriate attention and the appro-
priate practices and documents will evolve.

In the short run, developing countries face the
problem of resourcesto use the DSU process effec-
tively. Recently, agroup of developed and devel oping
countries have announced plans to launch an

Advisory Centre on WTO Law. This Centre will
function as an international intergovernmental or-
ganization and providelegal assistanceto developing
countriesin WTO matters (Davey, 1999).

Despite substantial pledges, it is not clear at
present whether sufficient funding for the Centrewill
be forthcoming. But even assuming the funding
comesthrough, in thelong run, devel oping countries
need to create native technical capacity in this area.
Reliance on the US or European private attorneys or
the proposed Centre should be viewed asashort-term
solution only. In the ultimate, like their developed
country counterparts, developing countries need
qualified in-house staff with deeper knowledge of
the circumstances and interests of the country con-
cerned.

VI1I. Responding to the demands
for a multilateral agreement
on investment®

The phenomenal expansion of foreign direct
investment (FDI) in recent years has turned multina-
tionals into a powerful lobby for a multilateral
agreement on investment. Today, these firms oper-
ate under a host of bilateral investment treaties and
access to capita in many parts of the world is not
entirely free. They, therefore, have a strong vested
interest in the establishment of auniform set of inter-
national rules governing the flow of investment that
can be enforced the dispute settlement body of WTO.

A. Thefailed OECD agreement

Soon after the conclusions of the UR, respond-
ing to pressures from multinationals, developed
countries had begun to seek a uniform set of rules
governing the movement of capital, especially FDI.
As early as 1995, they launched negotiations for a
multilateral agreement on investment (MAI) among
the members of the Organization for Economic Co-
operation and Development (OECD).

Though therewas much enthusiasmfor the MAI
initialy, the 29 OECD members failed to reach a
consensus and negotiations broke down in late 1998.
The negative outcome was partially the result of far-
reaching nature of the proposed agreement, which
was expected to cover not just FDI but technical know
how and portfolio investment aswell. Many govern-
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ments felt that the agreement would greatly restrict
their ability to regulate the flow of portfolio capital
for which they were not prepared.

Many non-governmental organizations (NGOS)
also opposed the agreement, arguing that it gave ex-
cessive powers to multinationals. Following the
provisionsin NAFTA, the proposed agreement would
have given multinationals the right to sue host gov-
ernments for damages caused by its violation.
Drawing on several cases brought against NAFTA
governments, some NGOs argued that foreign inves-
torswould seek compensation for the costs associated
with satisfying domestic environmental, health and
safety regulations. Some NGOs also argued that the
proposed agreement was one-sided in giving multi-
national srightswithout spelling out their obligations
towards consumers, workers and the environment.

Eventually, the member countries could agree
only on aminimal package whose provisions were
weaker than those of many bilateral treaties between
developed and developing countries. This, in turn,
led to the erosion of support from multinationals
themselves. Towardsthe end, feeling the pressure of
aggressive campaign by NGOs and upon a belated
realization that GATS obligations entail automatic
extension of the liberalization within the MAI
framework to non-OECD WTO members, many gov-
ernments, especially France, became reluctant to go
ahead with the agreement. Thefate of MAI was, thus,
sedled.?

Thisfailure of the MAI does not signify an end
to the efforts by developed countries to seek a uni-
form investment regime, however. Instead, they are
now likely to pursue this goal more vigorously in
WTO. It may berecalled that, taking advantage of a
provision in the TRIMs Agreement of the Uruguay
Round Agreement, at the maiden WTO Ministerial
Conference held at Singapore in December 1996,
developed countries had successfully placed the study
of an eventual investment agreement on the WTO
agenda. Despite misgivings, expressed by some key
developing countries, in the Singapore Ministerial
Declaration, WTO members went on to agree to es-
tablish aworking group to examine the relationship
between trade and investment.

B. Developing country interests
Even though some devel oping countriesengage

in outward FDI, they are largely recipients of this
type of investment. Devel oped countries, on the other

hand, serve as “source” countries for FDI into de-
veloping countries. As | will explain later, this
asymmetry leadsto adivergence of interests between
developing and developed countries. Thereis, thus,
a clear North-South dimension to the multilateral
agreement on investment.

It may be argued that, beyond what has already
been agreed in the Uruguay Round General Agree-
ment on Trade in Services (GATS) and Agreement
on TRIMs, any agreement on investment will be
unrelated to trade. Therefore, a separate agreement
on investment fallsinto “non-trade” agenda and, as
argued in the next section, does not belong in WTO.

If discussionsfor such an agreement, neverthe-
less, proceed, itisimportant for devel oping countries
to place their own agenda on the table. | will argue
that there are at least four key items that belong on
that agenda at the present moment. First, developing
countries must ensurethat any investment agreement
is confined to FDI. The benefits of liberalization in
areas of trade and FDI are much better understood
than in the area of financial-capital flows, which have
avery large speculative component. Until such time
as internal distortions in the banking and financial
sectors are largely removed, free flows of financial
capital bring with them added risk of financial cri-
ses. Many developing countries are long ways from
having distortion-free banking and financial sectors
and cannot afford to give up national discretion in
policy making with respect to financial-capital flows.
The countrieswishing to go beyond FDI are naturally
free to negotiate a separate plurilateral agreement.

Second, even on FDI, developing countries
should insist that no negotiations proceed until China
has been admitted to WTO. That country is the
world's second largest recipient of FDI. Among de-
veloping countries, it is by far the largest recipient.
Therefore, if devel oping-country interests are to get
afair hearing, it is essential that China be a party
to the negotiations. Without that, the bargaining
power of developing countries is likely to be seri-
ously limited.

Third, any agreement must pay adequate atten-
tiontothe“host” country interestsrather than serving
asthe bill of rights for multinationals. For example,
it must provide for an end to subsidies on FDI that
countries pay to multinationals to attract foreign in-
vestment. Being entirely silent on theissue, thefailed
OECD agreement was hot a good model in this re-
gard. These subsidies are adirect transfer from host
countriesto the corporations. Moreover, they distort
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FDI in the same way that export subsidies distort
trade. Given that the latter are prohibited under the
GATT, any agreement on investment should prohibit
the former. The agreement should also spell out
clearly the obligations of multinationals.

Finally, and most importantly, devel oping coun-
tries should agree to an investment agreement only
in return for an agreement on the movement of natu-
ral persons. This stance is justified for at least two
reasons. First, the benefits from international move-
ment of labour are much larger than from the
movement of capital. The only calculations of these
benefits, done by Hamilton and Whalley (1984),
show that the benefits of international movement of
workersdwarf the benefitsfrom liberalization in any
other area. They summarizetheir findingsin follow-
ing terms:

In spite of the sensitivity to the values of sub-
gtitution el asticities, these results suggest large
gainsfrom theremoval of global immigration
controls. In most cases the gain exceeds the
worldwide GNP generated in the presence of
the controls suggesting that immigration con-
trols are one of the (and perhaps the) most
important policy issues facing the global
economy. A large portion of the gainsis ac-
counted for by labour migration occurring
between aggregate rich and poor regions. Rela-
tively little additional gain resultsfrom labour
migration occurring between individual coun-
triesbeyond the gains from migration between
the seven mgjor regions. Theimpact of restric-
tions on labour mohility isthusclearly anis-
sue between rich countries as a bloc and poor
countries as a bloc rather than between indi-
vidual countries.

The second reason for placing labour mobility
on the agenda is that the distribution of gains from
factor mobility is heavily in favour of the source
country. Thisisbecause the migrating factor receives
the high return prevailing in the host country rather
than the low return in the source country. And since
developed countriesare likely to be the source coun-
try for investment, they will reap amuch larger share
of benefits from the mohility of capital. In contrast,
since devel oping countriesarelikely to bethe source
country for the movement of natural persons, they
will capture the lion’s share of the benefits from la-
bour mobility.

It is fashionable in developed countriesto dis-
miss even the idea of labour mobility on grounds
that there is no political support for it. But there are
at least three reasons why developing countries

should not take such dismissals seriously. First, in
the UR, some developing countries had felt that po-
litical costsof the Agreement on TRIPsweretoo high
for them to sign the Uruguay Round Agreement. But
those countries eventually signed the Agreement
because they viewed the deal, taken as a whole, to
be beneficial. If developed countries see the benefits
from an agreement on investment to be sufficiently
large, they, too, can overcome the political costs of
an agreement on labour. Second, with the issue of a
multilateral investment rules having been placed on
the agenda, symmetry dictates that labour mobility
also be placed on the table. The history of GATS
negotiations supports this argument. Initialy, the
movement of natural persons was not on the table
but was included later at the insistence of develop-
ing countries. Finally, political pressuresin the United
States and the European Union are largely concen-
trated in the market for unskilled labour. The same
need not apply to professional services for which
shortages exist.

To make the movement of natural persons a
central item in the WTO agenda, work is needed at
three levels. First, it is necessary to identify specific
areas where both sides can engage in mutually ben-
eficial bargains. Second, in recent years, numerical
estimates of likely benefits from liberalization have
become an important strategic tool of negotiations.
Therefore, it is important to calculate numerically
the likely benefits of increased labour mobility. De-
veloping countries must undertake this exercise
themselves. Given the constraints imposed on mul-
tilateral institutions such as the World Bank and
WTO, they are unlikely to carry out this exercise
even asthey do aparallel exercise for amultilateral
agreement on investment. Finally, and most impor-
tantly, developing countries need to arrive at a
mutually agreed position which can serve as the ba-
sisof negotiationswith devel oped countries. Without
a general agreement among the OECD countries,
investment policy is unlikely to be included in the
agenda for the next WTO round. Without a general
agreement among the developing countries, labour
mobility will not be included init.

VIIl. Other non-trade agenda

In recent years, developed countries have in-
creasingly insisted on bringing “non-trade” agenda
into WTO. The process began with the inclusion of
IPRsand is continuing to movein that direction with
proposals for social and environmental clauses in
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WTO put on the table. Developing countries have
good reason to fear from this trend and to ensure
that its advance is arrested immediately.

To begin with, trade liberalization and “non-
trade” agenda are fundamentally different. Trade
liberalization benefits everyone including the coun-
try that undertakes such liberalization. When
undertaken multilaterally, trade liberalization pro-
duces positive efficiency effects without significant
redistributive effects. “Non-trade” agenda, by con-
trast, produces efficiency effects of a dubious nature
and largeredistributive effectsthat often benefit rich
countries at the expense of poor countries. For in-
stance, taken in isolation, the Agreement on TRIPs
promisesto lower the welfare of not just developing
countries but the world as a whole. The same can
also be said of the proposed link between trade and
labour and environmental standards. Thereisno guar-
antee that the particular social and environmental
agendas, pushed principally by labour and environ-
mental lobbiesin developed countries, will improve
welfarein thelatter countriesor theworld asawhole.
Moreover, it could place the current market access
and trade at risk.

Quite apart from this fundamental difference
between trade liberalization and non-trade agenda,
thereis a marked asymmetry between the effects of
the proposed agenda on developed and developing
countries. In virtually every non-trade area on the
table currently, concessions are likely to flow from
devel oping to developed countries. Thus, the Agree-
ment on TRIPs will essentially redistribute income
from devel oping to devel oped countries. Innovators,
who stand to benefit from the extension of their
monopoly power to developing countries, are over-
whelmingly the citizens of developed countries.
Consumers over whom the additional monopoly
power has been extended are, by contrast, citizens
of developing countries. The focus of the social
agenda is similarly on child labour in developing
countries without a corresponding attention being
paid to the welfare of the children in inner cities or
to that of migrant labour in developed countries. In
the samevein, environmental agendaaimstoimpose
higher standardsin devel oping countries, which may
compromise their development objectives. Finaly,
even when it comes to factor mobility, the push is
being made for freer flow of investment in which, as
net recipients of capital, developing countries will
give market access to investment from developed
countries. Developed country governments or mul-
tilateral agenciesincluding the World Bank have not
even mentioned the issue of labour mobility, which

will require devel oped countries to yield market ac-
cess to developing countries.

A recent statement, co-sponsored by Jagdish
Bhagwati, others and myself and signed by many
prominent third world intellectuals and NGOs, of -
fersapersuasive case against linkage between market
access and labour standards. Rather than repesat the
arguments here, | reproduce the statement in its en-
tirety asan appendix to thispaper. Thekey conclusion
of the statement isthat WTO isbest suited to achiev-
ing and maintai ning open markets around the world.
By using this institution to also achieve social ob-
jectives, we risk openness of markets without
promoting the social agenda in the desired way.
Therefore, it is best to leave WTO alone to achieve
open markets and promotethe social agendathrough
an aternative instrument, the International Labour
Organization (ILO), asagreedin principleinthe Sin-
gapore Ministerial Declaration.

The issue of linkage is one on which there are
few differencesamong developing countries. Itisalso
an areain which economic analysis overwhelmingly
supports their position.?? Therefore, it offers fertile
ground for them to come together and lobby for the
inclusion of aclear statement against linkage in the
Segattle Declaration.

I X. Anti-dumping

WTO rules alow countries to act unilateraly
to restrict imports by imposing antidumping duties
if imports are priced below “normal value” and they
cause or threaten material injury to the domestic in-
dustry. With the hands of WTO membersincreasingly
tied with respect to conventional instruments of
protection such as tariffs and quotas, the use of
antidumping measures has intensified. Most omi-
nously, some devel oping countries have themselves
emerged as heavy usersof this perniciousinstrument.

Prior to 1990, four developed regionsinitiated
most of the anti-dumping cases: Australia, Canada,
the European Communities and the United States.
For instance, these countries accounted for 80 per
cent of the casesinitiated between 1 July 1985 to 30
June 1992. The pattern began to shift during 1990s,
with the result that between 1987 to 1996 of the ap-
proximately 2000 anti-dumping cases these four
countries, together with New Zealand, accounted for
70 per cent cases. In the post-UR era, developing
countries rapidly emerged as intensive users of this



24 G-24 Discussion Paper Series, No. 1

predatory instrument. Since 1995, devel oping countries
have accounted for almost two thirds of anti-dump-
ing measurestaken worldwide. Developing countries
engaged in anti-dumping include Argentina, Brazil,
Colombia, India, Indonesia, Maaysia, Mexico, Peru,
the Philippines, Republic of Korea, Thailand, Tur-
key and Venezuela. As of mid-1997, there were 842
anti-dumping measures in force. The United States
accounted for 307 of these measures, the European
Union for 157, and developing countries for 200.23

From the perspective of the developing coun-
tries, several concernsremain. First, theproliferation
of anti-dumping in devel oping countriesthemselves
is a bad omen. It threatens to reverse recent trade
liberalization and the efficiency gains associated with
it. Sometimes, anti-dumping duties have been so high
as to effectively substitute for tariffs that were re-
moved. Additionally, amajority of the anti-dumping
measures by developing countries have been taken
against other developing countries. Thishurtsdevel-
oping countries as targets of the measures as well.

Second, devel oping countries bear a dispropor-
tionate burden of anti-dumping measures. According
to the 1997 WTO Annual Report, out of a total of
239 casesinitiated in 1997, 143 were targeted at de-
veloping countries. A key source of fear for
developing countries is that the phase out of MFA
restrictions and prohibition on the use of voluntary
export restraints may lead to a further intensifica-
tion of anti-dumping actions against developing
country exports. There have aready developments
that give substanceto thesefears. Thus, recently, the
European Union brought an anti-dumping case
against imports from India of a product still subject
to an MFA quota. Common sense would tell that a
product subject to an effective and binding quota
cannot be“dumped” . But thisdid not rule out adump-
ing charge under the technical definition of GATT.
Similarly, in steel industry, which has often been pro-
tected by voluntary export restraints in the past, has
been subject to anti-dumping actions recently.

Third, the sunset clausein the ADM Code may
itself be used to legitimize anti-dumping duties for
five years even though the industry has recovered
from the injury, which led to the duties. Anti-dump-
ing petitioners can conceivably misuse the five-year
rule. The rule may essentially rationalize the con-
tinuation of duties for five years even if the injury
has in fact diminished.

Fourth, complexities of the system and the cost
of compliance with antidumping investigation pro-

ceedings mean that small and medium firms in the
developing countries have difficultiesdefending their
interests. Devel oping country governments can pro-
vide at best limited assistance to these firms. This
observation is consistent with alarger share of cases
resulting in prosecution for developing country firms
than for industria country firms.

Finally, the issue of anti-circumvention meas-
ures, which had been left unresolved inthe UR, needs
to beresolved. Circumvention occurswhen thefirms
subject to antidumping duties bring components
rather than the final product into the importing
country and assemble the final product there. Alter-
natively, the samefirms may take the componentsto
a third country, assemble them there, and then ex-
port to the country where they face antidumping
duties on direct exports from their home countries.
The Ministerial Declaration concluding the UR rec-
ognized that the matter had not been successfully
addressed and relegated it to the Committee on
Antidumping Practices.

Given the high degree of global integration and
the number of multinationals operating simultane-
ously in many countries, determining the origin of a
good is often difficult. Thus the potential reach of
anti-circumvention measures is deep. This kind of
unilateral action should be subject to WTO disci-
pline, with appropriate surveillance by the WTO
dispute settlement body.

Thereisno doubt that arestraint on anti-dump-
ing measuresin theinterest of developing countries.
The proliferation of anti-dumping in developing
countries itself has uncertain implications for even-
tual containment of anti-dumping measures. To the
extent that these actions are taken against devel oped
country firms, the latter may lobby in favour of such
containment. At the same time, these actions under-
mine the ability of developing countries to restrain
anti-dumping as an instrument. Developing country
firmsthat profit from anti-dumping actionsarelikely
to join hands with their developed country counter-
parts in opposing restraints on anti-dumping under
the auspices of WTO.

X. Conclusions

In this paper, | have argued that, given their
general lack of preparednessfor negotiations, devel-
oping countries should opt for a minimalist agenda
for the Seattle Round that includes the UR built-in
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agenda and industrial tariffs. This approach also
makes strategic sense since the subjects that go be-
yond trade liberalization have been put on the table
by devel oped countries and essentially involve con-
cessions to them from developing countries. From a
long-run perspective, | have argued that developing
countries must invest substantial human and finan-
cial resources of their own in the development of
expertise related to WTO. Research expertise is
needed to understand the new issues that will con-
tinuously be put on the agenda by developed
countries; negotiating expertise is needed to maxi-
mize the gains from future negotiations; and legal
expertiseis needed to defend the countries’ interests
in the WTO dispute settlement process.

It isin the interest of developing countries to
includeindustrial tariffsinto the agendaeven though
they are not a part of the mandate in the UR built-in
agenda. This is an area in which developing
countries have had some negotiating experience.
Moreover, tradeliberaizationisastated god of many
devel oping countries. In the negotiating context, they
can even expand their access to developed country
markets in textiles and clothing, leather and fisher-
ies while pursuing their liberalization goals.

The UR built-in agenda requires negotiations
for further liberalization in agriculture and services.
In both of these areas, devel oping countries can ben-
efit further. With respect to agriculture, there are
two main concerns. First, for the countries heavily
dependent on agriculture, adjustment costs of liber-
alization may be high. Second, reductionsin exports
subsidies and domestic support in developed coun-
triesmay raisethe prices of food crops placing some
of the poor, food-importing countries at risk. The
former concern can be addressed by placing the poor,
agriculture-dependent economies on a slower track
under the Special and Differential approach that has
been an integral part of the GATT and WTO. The
latter problem will require resource transfers to the
affected countries, especially the poor ones.

In the area of services, the GATS agreement
still awaits completion with respect to subsidies,
emergency safeguards and government procurement.
These are likely to remain contentious between de-
veloping and developed countries. The next round

must also decide upon the status of electronic com-
merce. | have argued that it is preferable to choose a
clean definition and have all electronic commerce
classified as trade in services. Moreover, on practi-
cal grounds, between cross-border and consumption
abroad characterizations, the former is preferable.

Among the remaining items on the built-in UR
agenda, the most important from the viewpoint of
developing countries are reviews of the Agreement
on TRIPs, Dispute Settlement process, and anti-cir-
cumvention measuresin anti-dumping. With respect
to TRIPs, there is temptation to reopen the issue of
the standards of IPRs. My own view hereisthat the
possibility of concessions by developed countriesin
this area are so remote that it is not worthwhile to
waste negotiating capital onit unlessit leadsto some
strategic advantage. In the are of dispute settlement,
developing countries may wish to push for the
professionalization of panels and for improved
access to resources necessary to use the process ef-
fectively.

Thetimeisnot yet ripefor amultilateral agree-
ment on investment. From the viewpoint of
developing countries, the only positive reason for
such an agreement is that it may bring about an end
to subsidies on FDI. But there appearsto be no con-
stituency for such a change: developing countries
want to continue with the subsidiesto attract foreign
capital while developed countries are happy to see
their multinationals benefit from the subsidization.
Even if these subsidies could be capped, however, it
is not clear whether the change will be sufficient to
compensate devel oping countries for the market ac-
cess they will grant to foreign capital. | have argued
that developing countries should not give such ac-
cess without receiving reciprocal guarantees for at
least limited accessto devel oped country marketsfor
skilled labour.

Finally, developing countries should reject un-
equivocally the demandsfor alinkage between trade
policy and labour and environmental standards. In
particular, they should seek a clear statement at
Segttle that, as agreed in the Singapore Ministerial
Declaration, theissue of labour standardswill beleft
to the ILO. Trade is the wrong instrument for pro-
moting labour and environmental standards.
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Appendix

Third world intellectuals and NGOs —
Statement against linkage (TWIN-SAL)

1

As intellectuals (including economists, politi-
cal scientists and others) and NGOs from the
third world, we declare our unambiguous op-
position to linkage of |abour and environmental
standardsto WTO and to tradetreaties. We also
wish to disabuse the mediaand the governments
in the developed countries of the notion that
those who oppose linkage are corporate inter-
ests and malign governments.

The demand for linkage via a social clause in
WTO (and corresponding preconditions on en-
vironmental standards for WTO-protected
market access) is a reflection of the growing
tendency to impose an essentially trade-unre-
lated agenda on this institution and on to other
trade treaties. It is the result of an alliance be-
tween two key groups.

(i) Politically powerful lobbying groups that
are " protectionist” and want to blunt the
international competition from developing
countries by raising production coststhere
and arresting investment flows to them;
and

(i) The morally-driven human rights and
other groupsthat simply wish to see higher
standards abroad and have nothing to do
with protectionist agendas.

Theformer groupsare not interested inimprov-
ing the wellbeing in the developing countries,
they are actuated by competitiveness concerns
and hence are selfishly protective of their own
turf. Thisismanifest, for example, inthe selec-
tive nature of the contents of the proposed Social
Clause: only issues, such as child labour, where
the devel oping countries are expected to be the
defendants rather than plaintiffs, are included.
Thus, enforcement against domestic sweat-
shops, which is notoriously minuscule and lax
in the United States, where they abound in the
textiles apparel industry, is not in the Social
Clause; nor are the rights of migrant labour,
which is subject to quasi-davery conditionsin
parts of US agriculture.

Nor does the Social Clause ook askance at yet
other unpleasant socia facts in the developed

countries. For example, the United States has
amost aslittle as 12 per cent of itslabour force
inunionstoday. A country that insists on meas-
uring trade openness of Japan by looking at
“results’ (i.e. actual imports), the US ought to
be equaly willing to treat the absence of un-
ionsinanindustry asaprima facie presumption
that there is some de facto deterrence to union
formation. Asit happens, unionization there has
almost certainly been handicapped, among sev-
eral factors, by legidation (on matters such as
the right to hire replacement workers during a
strike) that hasimpaired unions' chief weapon,
the ability to strike.

Nor has any developed-country proponent of
the Socia Clause proposed that the devel oped
countries ought to take a far greater commit-
ment to labour rights than the developing
countries that are at a much lower stage of de-
velopment. Thus, while unionization must
surely be permitted in developing countries,
should not the United States require, in the in-
terest of genuine economic democracy, union
representation on Boards of Directors the way
some European nations do? Ironicaly, in the
United States, one cannot even begin to do this
in a meaningful way since unions are absent
from most factories in the first place. Thus, in
these ways, we see that the moral face of these
developed-country lobbies agitating for higher
labour and environmental standards in the de-
veloping countries, whether they are labour
unionsor corporate groups, islittle morethan a
mask which hides the true face of protection-
ism. They stand against the trading and hence
the economic interests of the developing coun-
tries and are in fact advancing their own
economic interests; and they need to be exposed
as such.

Ontheother hand, there are d so morally-driven
groupsthat genuinely wish for better standards
for labour and the environment in the third
world; and they must be fulsomely applauded.
But their demandsfor linkage, i.e. the inclusion
of provisionsfor improvementsin standards as
preconditionsfor trade accessin WTO and other
trade treaties and institutions, while not decep-
tive and self-serving, are nonethel ess mistaken
and must also be rejected. Superior ways of ad-
vancing these objectives and agendas exist,
which lie outside of the trade context and can
be pro-actively pursuedinstead. Thus, consider:
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(i) Sef-servingselectivity: contaminating the

moral agenda

If we treat these standards from a moral
viewpoint as“social” and “ethical” agen-
das to be advanced everywhere, we still
confront thefact that the agendaswill con-
tinue to be selected from the viewpoint of
trade- competitiveness concerns. There-
fore, they will inevitably tend to be
selectively biased against the devel oping
countries. They will aso protect the de-
veloped countriesfrom symmetric scrutiny
of their own violations of non-selected
social and ethical, “human rights’ norms
that have been incorporated in interna-
tional agreements such as the United
Nations International Covenant on Civil
and Palitical Rights, and the United Na-
tions Covenant on the Child. This has
already happened. What a neutral and
universal approach totheuse of trade sanc-
tions requires instead is that their use in
the case of all significant human rights
norms be subj ected to an agreement among
nation states. Thus, the possibility of ju-
venile capital punishment in the United
States, an egregious violation of the Cov-
enant on the Child that offends the moral
sense of nearly all civilised nations today,
should equally be asubject for suspension
of trade access to US products generally.

If trade proscription against the United
States is rejected, as we agree, on the
ground that it cannot proscribe even the
widely-condemned possihility of juvenile
capital punishment becauseitispolitically
extremely difficult to do so, how can the
inability of Indiaand Bangladesh to effec-
tively eliminate (even“ exploitative™) child
labour, an immensely more difficult eco-
nomic and social problem, become a
subject for rapid-fire proscription via the
Social Clause?

Surely, it makes sense to treat al such
lapses from the human rights covenants,
by every country, in their total economic,
political and social context, advancing
sophisticated and nuanced public policy
programmes that enable sustainable
progress to be made on implementing the
desired change; and this approach should
be symmetrically applied to the problems

(i)

endemic to the developed countries as
much as to those afflicting primarily the
developing countries. In short, the human-
rights approach must reflect a genuine
commitment to the entire slate of impor-
tant human rights, treating the matter of
sanctions impartially and symmetrically
sans borders and without favouritism to-
wards the rich and the powerful nations.

We are distressed that we see no evidence
that, except for a few groups such as
Amnesty International, thissymmetric ap-
proach is taken to the issue of trade
sanctions. The devel oping countries, |ook-
ing at the Social Clause for instance,
cannot but regard it as having therefore
been contaminated by the selectivity im-
posed by the rich nations.

And thisis not a matter for surprise. For,
deep down, this selectivity reflects the
competitiveness concerns that inevitably
dominate trade negotiations and treaties
and institutions: competitiveness is the
name of the trade game! You cannot ex-
pect anything but hard play if you goto a
poker game; to expect the poker players
to burst into singing hymns while they
drink whiskey and utter profanities is to
be naive.

You cannot kill two birds with one stone

By thus contaminating and devaluing the
moral objectives, even though the subset
of groups advancing them have truly a
moral rather than adisguised competitive-
ness objective, we wind up harming both
trade liberalization (which is the true ob-
jective of WTO) and advancement of the
social and moral agendas. Thus, the pro-
ponents of trade liberalization divide over
the appropriateness of these agendas:. devel-
oping countries oppose them and devel oped
countries end up with internd division. In
the United States, we have Democrats who
want to go after the developing countries
on their standards even more vigorously
than the Clinton administration and many
Republicanswho instead oppose Linkage
altogether. Not surprisingly, the Clinton
administration failed to get fast-track au-
thority for tradeliberalization renewed for
thefirst timein US history last year.
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(iii)

At the same time, the advancement of the
social and moral agendas gets held up
because it isbeing pursued (under protec-
tionist pressures) in an evidently cynical
and self-servingly selective fashion by the
developed countries that push for it,
mainly the United States and France.

So, we undermine both of these important
tasks that we, as progressive intellectuals
and NGOs in the third world would like
to see advanced. Theunderlying reason for
such an unsatisfactory outcomeisthat you
aretrying to kill two birds with one stone.
Generally, you cannot. So, trying to im-
plement two objectives, the freeing of
trade and advancing social and moral agen-
das, through one policy instrument such
as WTO, you will undermine both. You
will miss both birds.

Our proposal: get another stone

This leads to our main proposal: Linkage
is like trying to kill two birds with one
stone, so we need another stone or awhole
slew of sharp pellets. That stone hasto be
apro-active set of agendas, at appropriate
international agencies such as the ILO,
UNICEF and UNEP; moral and financial
support for NGOsin the devel oping coun-
tries; and so on. The opponents of thisidea
argue that the ILO, for instance, lacks
teeth. But the teeth fell out because the
ILO was sidelined when the United States
had pulled out of it. Today, if we are seri-
ous, we can open |ILO’s mouth and giveit
anew set of teeth.

ILO canbeasked, likeWTO withitsbuilt-
in trade reviews under the Trade Policy
Review Mechanism (TPRM), to bring out
annual Review Reports on member coun-
tries’ conformity to the ILO conventions;
UNICEF could do the samefor Children’'s
Covenant; UNEP for Environmental
Standards, and so on. Appropriate agen-
cies putting out such impartial reviews
would enable humerous NGOs to build
their crusades on impartial analyses that
aretruly symmetric just theway WTO has
managed with the TPRM. Do not under-
estimate the value of information and
exposureaslong asitisimpartial between
nations. The Dracula Effect — expose evil

to sunlight and it will shrivel up and die—
can be very potent indeed.

Therefore, we urge that Linkage be buried. It
should be replaced by Appropriate Governance
at theinternational level, where each agendais
pursued efficiently in appropriate agencies. This
does not mean that there are no necessary in-
terfaces. Thisisespecialy true between UNEP
and WTO to address inherently overlapping
problems: e.g. the solution to conflicts between
trade-sanction provisions in MEAs and WTO
obligations, and the “values’-related unilater-
alism on sanctions that led to the contentious
Dol phin-tuna and Shrimp-turtle cases. Itisim-
portant to remember, at the sametime, that these
interfaces can be addressed often by imagina-
tive solutions that can be pursued without
sacrificing either trade or the environment.

In lieu of the confrontations that have become
common now between groups pushing for trade
and those pushing for the social agendas, it is
time at Seattle that we banish the Linkageissue
from the WTO agenda. Instead, we must de-
vote al energiesto these “ necessary-interface”
questionswith goodwill and creative solutions.

If the developed countries’ governments, intel-
lectualsand NGOsare alowed to do otherwise,
the third world will have to bear the burden.
Thisisevident from what happened to the suc-
cessful crusade to get Intellectual Property
Protection (1PP) into WTO.

This subject does not redly belong to WTO,
whose organizing principle must be the basic
attribute of free trade: that each member ben-
efits since trade liberalization is a mutual-gain
policy. By contrast, the WTO Trade-Related
Intellectual Property Rights or TRIPs Agree-
ment, which enshrines IPP into WTO,
essentially redistributesincome from the devel-
oping to the developed countries. We cannot
even claim that the TRIPs Agreement advances
theworld good: nearly all economistsagree, for
instance, that the 20-year Patent length, which
was built into the TRIPs Agreement, is almost
certainly inefficient and exploitative of the vast
majority of the devel oping-country nations. But
it got into WTO, as part of the Uruguay Round
Agreement, simply because it was backed by
devel oped-country power as reflected in Spe-
cial 301 retaliations by the United States, and
also because of endless repetition in the public
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arena— despite economiclogic to the contrary —
that it was good also for the developing coun-
tries (an assertion in which the World Bank
economics leadership joined, evidently under
the shadow of Washington). The intellectual
objections of third world economists, the nego-
tiating objections of some of their governments,
were simply brushed aside. The sameis likely
to happen on Linkage unless the third world
unites and is vociferous. This time, the NGOs
of the devel oped countries, like the devel oped-
country corporate lobbies under IPP, are into
the game instead. In fact, they now argue that,
having delivered IPP to Corporations, WTO
must now give Linkage to Labour and for Na-
ture. So, having been successfully harmed once,
we areto be harmed again for equity among the
labbies of the developed countries. The NGOs
pushing for linkage need to be reminded that
I PPwas pushed into WTO, not for corporations
everywhere, but for their corporations!

Itistimeto raise our voices and call a spade a
spade. The WTO'sdesign must reflect the prin-
ciple of mutual-gain; it cannot be allowed to
become the institution that becomes a prisoner
of every developed-country lobby or group that
seeks to advance its agenda at the expense of
the developing countries. The game of lobbies
in the developed countries seeking to advance
their own interests through successive enlarge-
ment of theissuesat WTO by simply claiming,
without any underlying and coherent rationale,
that the issue is “trade-related”, has gone too
far already. It is time for us to say forcefully
“enough is enough”.

Notes

For example, focusing on developing country interests,
Moran (1998) argues in favour of amultilateral agreement
on investment. Bernard Hoekman of the World Bank and
Kamal Saggi of the Southern Methodist University, on the
other hand, argue against it (Hoekman and Saggi, 1999).
Thiswas evident from a presentation made by Joel Klein,
Assistant Attorney General, Antitrust Division, the United
States Department of Justice at the conference: “ The Next
Trade Negotiating Round: Examining the Agenda for
Seattle”, held at Columbia University, 22—23 July 1999.
Klein expressed dismay that Leon Brittan of the Euro-
pean Community had insisted on a study group on com-
petition policy in the Singapore Ministerial Declaration
without a sense. of what the end game was.

Ricupero (1998) offers a fascinating account of the evo-
lution of the concept of single undertaking during the
Uruguay Round negotiations. The Punta del Este Man-
date divided the proposed negotiationsinto two parts. Part

10
11

Il dealt with trade in services while Part | with all other
issues including industrial tariffs, agriculture, TRIPs,
TRIMs, MFA and others. At the time the Mandate was
adopted, the L atin American membersof the Cairns Group
were concerned that the liberalization of agriculture might
be allowed to diein the course of negotiations as had hap-
pened in the previous rounds. Therefore, they insisted on
theinclusion of paragraph B(ii) in Part |, which states that
“The launching, the conduct and the implementation of
the outcome of the negotiations shall betreated as parts of
a single undertaking”. Other developing countries went
along with this provision presumably because they had
no idea of the demands that were going to be made on
them eventually as a part of the TRIPs negotiations (see
below). Furthermore, between the Montreal (December
1988) and Brussels (December 1991) Ministerial Meet-
ings, the concept of single undertaking itself underwent a
significant change. Based on the ideas supplied by the
GATT secretariat, the European Communitiesand Canada
proposed the incorporation of the results of the UR into a
new Multilateral Trade Organization (later renamed the
World Trade Organization). It was understood that the
countries signing the Uruguay Round Agreement would
effectively withdraw from the GATT and join the new or-
ganization, leaving the non-signatory countries as con-
tracting parties to ade facto defunct agreement. Thus, the
single undertaking not only came to encompass both Parts
| and |1 of the Puntadel Este Declaration but also became
effectively mandatory for all membersto sign.

This statement refersto the aggregate welfare of develop-
ing and developed countries. Taken individually, some
developing countries may lose from the removal of the
MFA due to the loss of quotarents.

The conclusion onthe global efficiency assumes (realisti-
cally) that the marketsin devel oping countriesbeing small,
theextension of Intellectua Property Rights (IPRs) to them
cannot lead to sufficiently large number of new innova-
tions to offset the losses from the extension of the mo-
nopoly power of innovators. See Panagariya (1999b) for
further details.

The United States maintains a permanent office close to
the WTO building in Geneva.

UNCTAD is the major exception but strapped for re-
sources, its influence has been so far limited.

The sole exception was a lone researcher at the GATT,
Arvind Subramanian, who, working under an exception-
ally even-handed leadership of the then Director-General
of the GATT, Arthur Dunkel, predicted several billion
dollars worth of losses to developing countries from the
Agreement on TRIPs (see Subramanian, 1990, 1994). It
would be naive to expect similar openness from WTO to-
day. Recently, while speaking at WTO on the impact of
TRIPs, | was struck by the steadfast refusal of WTO staff
to accept the proposition that the Agreement had harmed
the interests of developing countries.

Note that since the losses to developing countries from
the Agreement on TRIPs were in large part due to redis-
tribution of income from them to devel oped countries, the
exclusion of the Agreement from the analysis also under-
stated the benefits to the latter.

Thissection draws heavily on Panagariya (19983, 1999a).
For instance, Sapir (1998) notes that today, the European
Union appliesits MFN tariff to barely six countries (Aus-
tralia, Canada, Japan, New Zealand, Taiwan Province of
Chinaand the United States), which account for approxi-
mately one third of its total imports. Tariffs on products
from all other countries differ from the MFN tariff in one
or the other way.
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12 Thissection draws heavily on UNCTAD (1999).

13 Japan and the Republic of Korea obtained exemption on
rice and developing countries on commodities, that are
staplesin traditional diets.

14 Theaveragecutiscalculated in away that |eaves consid-
erable flexibility. Tangermann (1994) offers the follow-
ing interesting example. In a developed country, if there
arefour items of which three have 100 per cent tariffsand
one 4 per cent, a 15 per cent reduction in the former and
the elimination of the latter yields (15+15+15+100)/4 =
36.25 per cent average reduction and satisfiestherequire-
ment. This method of liberalization introduces a bias in
favour of lowering the higher tariffs less and lowers tar-
iffs more, thus, increasing the dispersion in tariff rates.

15 The Singapore Ministeria Declaration had provided for
the initiation of the analysis and information exchange
(AIE) Processto allow member countriesto better under-
stand the issuesto be discussed in future negotiations and
identify their own interests.

16  For further details, see Panagariya (1999c).

17  Thissection is based on Correa (1999).

18 Thissectionisbased on Davey (1999), Hudec (1999) and
Jackson (1998).

19 Davey (1999) offers the following record as of 30 June
1999. Implementation had occurred in eight out of the 23
cases completed by the DSB. In another four cases, no
implementation was required since the complainants had
lost. In seven of the remaining 11 cases, the reasonable
period of time for implementation had not expired. The
remaining four cases are EC-Bananas (two cases), EC-
Hormones and EC-Poultry. In the Bananas and Hormones
cases, the DSB has accepted retaliation by the affected
parties against specified value of imports from the EC as
being equivalent to the nullification and impairment suf-
fered by them. Negotiation on EC-Poultry case between
Brazil and the EC were ongoing as of 30 June 1999.

20  This section builds on Panagariya (1998b).

21  SeeHoekman and Saggi (1999) for further details.

22 Thisisnot to suggest that economists speak with asingle
voice on this issue. Rodrik (1997), who offers the most
effective defense of the contrary position, arguesthat hav-
ing outlawed child labour in their own territory, devel-
oped countries should have the right to refuse goods pro-
duced by child labour elsewhere. He al so seeslinkage fa-
vourably on the ground that freer trade with developing
countries adversely affectsthefortunes of unskilled work-
ersin developed countries.

23  Thedatainthisparagraph have been taken from UNCTAD
(1999: 67-68).
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